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of the board personally liable to such 
producer. transporter, storer or dealer. 
It is well settled that a public officer 
who proceeds "ithout or in excess of 
authority is answerable in damages to 
anyone who is speCially injured there
by. (Section 8659, R. C. M. 1921; Hop
kins v. Clemson Agr. College, 221 U. S. 
636, 55 L. Ed. 890; Bailey v. Mayor of 
New York, 38 Am. Dec. 66V; Bearrlslee 
v. Dolge, '38 N. E. 205,42 Am. St. Rev. 
707; Pauchogue Land Corp. v. Lonp: 
Island Comm. 152 N. E. 451: Kenney 
v. Bank of Miami, 170 Pac. R66: Silm 
Y. MacAuley, 26 Pac. (2d) 887: Nelson 
Y. Bahcock, 248 N. W. 4V, no A. J,. R. 
1472: 22 R. C. L. 479; 2 Shearman & 
Redfield on Negligence 826: 3 Cool e)
on Torts 544; 15 c. J. 478. 47V; 32 C .. T. 
247-254: 46 C .. T. 1043: 5V C. J. :nO-
315.) There are exceptions to the rule 
but they need not be mentioned in this 
connection. 

The general rule is that where, as 
here perhaps, the duty imposed upon 
an officer by statute is one owing solely 
to the public, no liability for its non
performance arises in fa ,'01' of the in
dividual however much he may be in
jured. In other words, where a duty 
neglected or improperly performed is 
a public duty exclusively, and no single 
individual of the public can be, in any 
degree, legally concerned with the 
manner of its performance, a private 
action will not lie; for no man can 
have ground for a private action until 
some duty owing to him has been neg
lected, and if the officer owed him no 
duty no foundation can exist upon 
whi'ch to support his action. The rem
edy in such a case must be by p1!blic 
vrosecution or removal proceedmgs. 
(Eberhardt Const. Co. Y. Board of 
Com'rs., 186 Pac. 492; 2 Cooley on 
Torts, Sec. 300; Throop on Public Of
ficers, Sec. 708; Mechem's Public Of
ficers. Sec. 673.) The same rule should 
apply' to the non-enforcement. of a regu
lation or order, similar in character to 
the statute, made hy an officer, board 
or commission. 

Opinion No, 616 

Elections-Bond Elections-Qualifica
tions of Voters-POOl' Poll Tax 
-Road Tax-Assessment Roll. 

HELD: Persons who pay only poor 
tax and road tax are not assessed on 

the assessment roll and are not. en
titled to vote on questions reI a ting to 
the creation of a levy, debt. or liability. 

September 24, 1\)34. 
At the general election held Oil Xo

vemher 8, -1932, an amendment to Sce
tion 2 of Article IX of the Constitution 
of l\'[ontana. was proposed and ap
proved by the people of the state. and 
is to be found on page 551 of the Laws 
of 1933. This article of the Constitu
tion refers to the qualifications of elec
tors and the amendment contains the 
following language: "If the question 
submitted concerns the creation of an)' 
levy, debt or liability the person. in 
addition to possessing the qualifica
tions above mentioned. must also he 
a taxpayer whose name avpea rs upon 
the last preceding completed assess
ment roll. in order to entitle him to 
vote upon such question." 

The question submitted is whether 
or not persons who have paid a pOOl' 

tax and road tax only, are entitled to 
"ote a t a bond election. This is de
termined bv the construction of the 
clause "a ta:Xpayer whose name appea rs 
upon the last preceding completed as
sessment roll." In the case of Pohl v. 
Chicago, ~'[ilwaukee & St. Paul Rail
way Co .. 52 Mont. 572. a poll tax was 
held not to be a tax. This decision was 
modified in the case of State v. Gowdy, 
62 Mont. 119. construing the bachelor 
tax law, wherein same was held to he 
a tax. 

If we concede that these parties are 
taxpayers. the question then becomes, 
do their names "appear upon the last 
preceding completed assessment roll T' 
The term "assessment roll" does not ap
pear elsewhere in the Constitution or 
statutes and assessment book is spoken 
of in Section 2161 R C. l\1. 1921. An 
inquiry at the office of the State Ex
amiller reveals the fact that this is 
generally called an a ssessment roll. It 
was so designated in the case of State 
ex reI. Galles v. Board of Connty Com
missioners. 56 Mont. 387. From such 
case and an inquiry of the State Ex
aminer and several county assessors, 
it appears that the names of those who 
pay only road and poll taxes, are not 
contained upon the assessment roll. 

The general understanding is that 
this amendment was intended to require 
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prol)('rt~· qualifications for .oters upon 
thesc questions. I therefore conclude 
that persons who are not assessed on 
the assessment roll as owners of real 
or personal property, do not come 
within the terms of the constitutional 
provision and are not entitled to "ote 
on questions relative to the creation 
of a le\·y. debt or liability. 

Opinion No. 617 

Banl{s and Banking-Dit'ectors 
-Qualifications. 

HELD: A bank director is not dis
qualified hecuuse he has given an op
tion to the sellei' to re-purchase the 
stock necessary to qualify him, pro
\'iderl the director is a bona fide stock
holder un<1 ahsolute owner in his own 
right. 

September 24, 1934. 

You havc suhmitted thc question 
whether Section n, Chapter 89, Laws 
of 1927, permits a person to qualify 
as a director of a state bank where he 
purchases the statutory required num
ber of shares for cash or gives a note 
for the same and at the same time in
cludes an option agreement giving to 
the seller the right to re-purchase the 
stock at pal' on any annual meeting 
date of the hank or upon the death, 
insolvency or bankruptcy of the share
hohler. This method, you state, has 
been followe<l by group hanks and has 
heen appro\'ed by the Comptroller in 
case of national banks. 

I am of the opinion that if the sale 
is bona fide and the director is the 
absolute owner in his own right of the 
sf:ock, the option to purchase is not in 
conflict with the statute above named 
as it now stands. From the .facts as 
stated abo\-c, we could not say that 
such director was not a stockholder 
owning, in his own right, shares of 
the value required by statute. In the 
absence of a statute forbidding it, we 
are unable to say that it is not per
missible. 

Opinion No. 618 

Elections-Ballot, AITangement of 
-Independent Candidates. 

HELD: An independent candidate 
for office is entitled, if it be possible. 

to have his name appear on the hallot 
horizontally in line with the names of 
party candidates seeking the same of
fice he is seeking. 

October 3, 1934. 
Your request for our opinion is as 

follows: 
"Section 681 of the Revised Codes 

of Montana provides for the form and 
arrangements of the names of the 
candidates upon the ballot, showing 
by the sample ballot gh'en that the 
names of the candidates of the various 
pa rties shall be placed in vertical 
columns with the opposite candidates' 
names opposite each other horizon
tally. 

"It seems as if local prejudice or 
convenience of the publisher of the 
ballots may set the provisions of the 
law pertaining to such matters aside 
as shown by a sample ballot of the 
1932 general election submitted here
with .. My opinion at the time of the 
printing of said ballot was and still 
is that it was not in legal form. There 
will he a number of independent can
(Hdates again this year and I am of 
the opinion that they are entitled to 
ha ve their respective names directly 
opposite those of their respective op
ponents for the same offices. May I 
ha ye your opinion 1" 

Sect~on 681, Revised Codes, 1921, 
provides: 

"681. Ballots prepared under the 
provisions of this chapter must be 
white in color and of a good quality 
of l)aper, and the names must be 
printed thereon in black ink. The bal
lots used in anyone county lllUSt be 
uniform in size, and every ballot must 
contain the names of every candidate 
whose nomination for any special of
fice specified in the ballot lIas been 
certified or filed according to the pro
yisions of law, and no other names. 
The list of candidates of the several 
parties shall be placed in separate 
colulllns of the ballot, in such order 
as the authorities chal'ged with the 
printing of the ballots shall decide. 
As near as possible the ballot shall 
be in the following form: 
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