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Opinion No. 603
Courts-Vacancies-AppointmentsEleetions-District Judg~Proc
lama,tion of Election.
HELD: The Gorernor is authorized
to appoint a district judge to fill a
racancy in such office, but an election
must be held at the next general election to fill such position for the remainder of the term and thereupon
the person so elected will become entitled to the office, and the term of
the appointee terminated.
Where the vacancy occurs after issuance of proclama tion of general election a supplemental proclamation of
election should issse notifying the voters of the judicial district that such
election will take place.
August 30, 1934
You advise that a racancy has occurred in the office of District Judge
and ask for information as to your
right to appoint a successor and the
term for which such appointment is to
he made.
The Constitution of the State of Montana provides, Article VIII, Section
34:
"Vacancies in the office of .. * *
judge of the district court, ...... shall
be filled by appointment, by the governor of the state" .. *. A person al1pointed to fill any such vacancy shall
hold his office until the next general
election and until his successor is
elected and qualified."
In the case of State ex reI. Patterson v. Lentz, 50 Mont. 322, it was decided by the Supreme Court of this
state that, where by statute the office
of an additional judge was created in
a Judicial District and the Governor
authorized to appoint such Judge who
would hold office orer one general election and until the next general election when Judges were customarily
elected, the law was invalid to the extent that it attempted to permit the
Governor to appoint a District .Judge to
hold office after a general election.
'Vithout a complete proclamation on
the subject after party nominations had
been made and no candidates selected,
independent candidates filed for the
office of District Judge. The election
was held ralid and the term of the
appointee terminated.
.
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Section 8820, Revised Codes of :\Iontana, 1921, provides:
"If a vacancy occur in the office of
judge of a district court, the governor
must appoint an eligible person to holll
the office until the election allli qualification of a judge to fill the "aeancy,
which election must take place at the
next succeeding general election. and
the judge so elected holds office for
the remainder of the unexpired term."
I, therefore, conclude that you are
authorized to appoint a district judge
to fill the "acancy and tha t an election
should be held to fill such position at
the next general election. and thereupon the person so elected will become
entitled to the office and the term of
the appointee terminated.
I would also call your attention to
the fact that a proclamation of election
should issue in connection with this
matter. Quoting from the decision of
the Supreme Court of this state, in the
case of State ex reI. Patterson v. Lentz,
50 Mont. 322, on page 343:
"It becomes clear that it is inculllbent upon the gO\'ernor to include in
his proclamation specific mention of
the fact that in a particular district.
where this condition exists, an election is to be held to fill the office for
the rest of the term. He is the proper
authority to proclaim the regular election for all officers, and section 626!l
(now R. C. 8820) makes it incumbent
upon him to include in his proclamation mention of the fact that a state
office held by his appointee is to be
filled by election."
It will, therefore, be necessary that
you issue a proclamation of election
advising that in a certain county or
counties, comprising a certain judicial
district, a general election will be held
to elect one district judge to complete
a term and fill a vacancy. The proclamation should indicate that it is a
supplementary proclamation and should
contain the same formalities as the
proclamn tion heretofore issued.

Opinion No. 604
Elections-Candidates-Filing Fees.
HELD: When a candidate has paid
one filing fee and, in any manner whatever, becomes entitled to hll "e his name
plnce<l upon the general election ballot
as a candidate for the office he filed
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for, it is not, necessary that he pay anotlwr filing fee.
August 31. 1934.
You ask for an interpretation of Section 618A. Chapter 28, Laws of H)33.
You particularly inquire whether or
not a person who has sought a nomination as a party candidate and was defeated in the primary and thereafter
files as an independent candidate,
should pay one or two filing fees. The
statute proyides: .• * '" * and such filing fee shall be paid by eyery person
whose name appears upon the ballot at
:lny general election regardless of the
method pursned to secure the nomination, provided, however. that only one
filing fee shall be required from any
candidate regardless of the method
used in having his name placed upon
such general election ballot."
In the last clause of this Section it
is clearly stated "that only one filing
fee should be required from any call(lidate regardless of the method used in
having his name plaeed upon such
general election ballot." I can find no
logical interpretation of such language
save as follows: When a candidate has
paid one filing fee and, in any manner
whatever, becomes entitled to have his
name placed upon the general election
ballot, it is not necessary that he pay
another filing fee.
This opinion is limited to the case of
nominations or filings by petition for
the same office. It does not apply to
a case where a candidate pays a fee
for filing for one office and later seeks
a place on the ballot for an entirely
different office.

Opinion No. 605

Officel's--State Treasurer-Trust
-Bond.
HELD: The state treasurer's official
bond cannot by order of court or otherwise be made to cover his acts as trustee of a trust created by will for the
benefit of a private individual.
August 31, 1934.
You have asked our opinion on the
qnestion of whether or lIot in the event
you are appointed trustee by the district court to execute the trust created
by the will of James, H. T. Ryman, de-

ceased, the official bond you ga "e as
state treasurer could be held to apply
to the faithful performance of your
duties as such trustee.
It appears that Ryman (lied testate
in Missoula County on June 1, 1926,
and left a comparatively large estate.
Among other things, his will in effect
ga "e the income from bonds worth
about $43,000.00 to one Mary Stewart
during her natural life, and upon her
death gave the bonds themselves to the
State of Montana "as a permanent
endowment for the uses of the University of Montana, at Missoula, Montana." The will was admitted to probate on July 10, 1926. The Western
~fontana National Bank and .Joseph l\:£.
Dixon, executors of the will, acted together as trustees of the property in
question and paid the income therefrom to the beneficiary up to the death
of the latter a few months ago. The
former contemplates reSigning from the
tl'Ust and asking for its discharge as
trustee as soon as a suitable successor
can be found. Miss Stewart is still
alive, being now about 58 years of age.
'l'he provisions of the first paragraph
of section 192, Revised Codes 1021, as
amended by section 1 of Chapter 157,
Laws of 1931, can have no application
to the situation before us for it is
altogether clear that at this stage of
the administration of the trust the
state treasurer in his official capacity
is not entitled to receive or to have
the custody of the bonds. Only the
person appointed by thf> court as trustee in succession to the Western Montana National Bank may rightfully
claim possession of the bonds and he
must hold them until the death of
Miss Stewart, be that event near or
remote.
The sureties on the bond of the state
treasurer can be held to answer for his
acts or omissions only according to the
tenor of their undertaking and this is
that he "shall well, truly and faithfully perform all official duties then
required of him by law, and also such
additional duties as m!!y be imposed
on him by any law of the state subsequently enacted, and that he will account for and pay oyer and deliver to
the person or officer, entitled to receive the same, all moneys or other
property that may come into his bands
as such officer." (Section 475, Revised
Codes 1921.) Obligations of this kind

