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furnishing of relief to the dependent
poor of the county for which the county
POOl' fund is collected and maintained.
We call attention to our opinion No.
423. this volume. dated January 23,
1034, where we held that the county
commissioners have power to purchase
paint and other supplies out of the
poor fund for the purpose of keeping
the poor employed by the C. W. A. In
that opinion we said "the purchasing
of such materillis seems to be a method
reasonabl~' well adapted to the end of
prm'iding for the care and maintenance
of the dependent poor, a duty with
which the county commissioners are
charged."
See also opinion No. 378. this ,'olume.
dl\ted October 31, Hl33 , holding that
the county commissioners had power
to employ a manager for a county
employment office. In that opinion we
pointed out that the statute does not
specify the exact method by which
the county commissioners shall discharge their duty of providing care
lind maintenance for the dependent
poor, and that the establishment of an
employment office, where necessary and
desirable in order to find employment.
was a method reasonably well adapted
to that end, and that the power mllY
he found in sllid Section liS amended.
Ree also our opinion No. 439. this volume, dated Fehruary 2, 1934.
The principle here involved is not
essentially different from that considered in those cases. As we have
heretofore pointed out in our previolls
opinions, the county commissioners are
the judges of the necessit~· and desirability.
Opinion No. 585

Elections-Candidal:es-Nominations
-Qualifications-Counties.
HELD: One who was nominated for
county office b." having his name
wlitten in the ballot and who was not
a registered elector a t that time but
who had become a registered elector
hy the time he accepted the nomination
is entitled to be the candidate in the
general election of the party so llOminating him.
August 1, 1!l34.
You request an opinion from this office on the following matter:
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"A person was nominated for a
county office in .Tefferson County, at
the primary election on .Tuly 17, 1!l34.
hy having his name written in on the
Imllots. At the time of the primary
election, he was not a registered elector of this county, but was a registered
elector in another county in this state.
On the 26th day of .July, 1934, he
registered in this county by transferring his registration from another
county. In his registration card, he
stated that he had been a resident of
this county for six months. On the
2ith day of July, 1934, that being
within the ten days after the primary
election at which he received such
nomination. he filed with the county
clerk of this county a written declaration indicating his acceptance of sllid
nomination and paid to that officer
the fee required for filing such petition. Is this person qualified to file
such nominating petition as a candidate for a county office in this
county?"
We know of nothing in the constitution or statutes that ,vould render the
person described ineligihle as a camlidate for county assessor in your county.
Section 4723 R. C. l\:J:. 1921 provides:
"No person is eligible to a county office who at the time of his election is
not of the age of twenty-one years, a
citi7-en of the state, and an elector of
the county in which the duties of the
office are to he exercised, 01' for which
he is elected." The election referred to
in this section. we think is the November election. No one is elected to office at the primary election, but merely
qualifies to come up at the regular
election. Some of the court decisions
hereinafter referred to relate to the
regulllr and not. primary elections but
we think the rules laid down will, in
a general way, a.pply here.
The decision in State v. Furnish, 48
Mont. 28, cited by you, we think, is determinative of YOUl' question. The Supreme Court there held that registration prior to exercising the privilege
of voting was not a part of the qualifications of an elector, but a means of
eliminating abuses in elections. Section
540 R. C. M. 1!l21 provides in part that
a ,'otel' must be a citizen of the United
States, a resident of the state one yellr
and of the county where he votes,
thirty days. next preceding the electon,
and twenty-one years of age or over.
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This fixes the legal status of an elector
as referred to in Section 4723. Except
where restricted by statutes an elector
is qualified to hold office.
The general rule on eligibility is
treated quite fully in 22 R. C. L. pages
400-402,. and in Hoy". State, 168 Ind.
506, 11 Ann. Cas. 944 and in note at
page 950. 22 R. C. L. at page 402.
says: "The courts do not agree as to
the time at which the eligibility of a
person for public office must be determined ....... One line of authorities
holds the time of election is the proper
time" .... but the weight of authority
appears to be that where the word
"eligibility" is used ...... it has reference to the qualification to hold office,
rather than the qualification to be
elected to office."
Disahility to hold office existing at
the time of election ma~' be removed
before the time 'arrives to qUJllify.
~Taturalization after election and before qualification has been allowed in
cases cited in 22 R. C. L. 403.
In State v. Huegle, 112 N. W. 234.
the Supreme Court of Iowa held that
"the statutory qualifications for public office must exist either at the time
of election, or at the time of entering
on the duties of the office, as the
statute prescribing the qualifications
may direct. ...... When the words in
a statute prescribing the qualifications
.. .. .. are 'eligible to office' the eligibility must exist at the time of entering office, lind need not exist at the
Hme of election."
"Eligibili ty is to be presumed ra ther
than denied." (State Y. Schragg, 2m
Pac, 321, 158 Wash. 74.)
Opinion No. 586

Banks and Banking-Location. Moving
of-Phwe of Business. l\loving of
-Notice to Stockhohlers.
HELD: Where all stockholders have
consented to the moving of a bank it
is not necessary to delay the moving
for six weeks while a notice is bein;.;
published and mailed to the stockholders.
August 8, 1934.
You have today requested that we
give you an opinion on the following
question:

"We would like to ask if we have
the right to permit a state bank to
mm'e its location within the county
without the usual six weeks time for
holding a meeting when said move is
consented to by the unanimous vote
of all stockholders."
Section 16, Chapter 89, Laws of 1927.
provides for the changing of place of
husiness of a bank, and Section 17 requires that a notice of such change.
signed by a majority of the directors,
shall be published for six successive
weeks and a written or printed copy of
the notice shall be deposited in the
post office, addressed to each stockholder at his usual place of business at
least sb:: weeks previous to the date
of meeting, at which time a vote of
at least two-thirds of all the shares
of stock shall be necessar'y in order to
change the place of business of a state.
bank. The notice required by Section
17 is for the benefit of stockholders.
No notice to or consent of depOSitors
is required.
Since all stockholders have consented
to moving the bank, in my opinion it
will not be necessary to delay the moving for six weeks, while a notice is
being published and mailed as provided by said Section 17. No useful
purpose could be served in giving such
notice. The law does not require such
useless procedure. Each stockholder,
in giving his consent, waives his statutory right of notice and he would he
estopped from making objection. The
solvency of the bank is not affected
and a depositor cannot complain. He is
also at liherty to withdraw his funds
in case he wishes to do so.
Regardless of these facts, the statute does not require that notice be
given to him.

Opinion No. 588
Labor-Eight Hour Law-Restaurants-Retail Stores.
HI~LD: A restaurant where no merchandise is sold cannot be classified as
a store. But where a restaurant engages in the sale of merchandise it
becomes a store and is subject to the
regulations and limitations of hours of
labor in the Eight Hour Day Law.

August 10, 1934.
You inquire, first: "Can a restaurant

