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Iv assume. however, that if it be one
(;1' the otb.er it is unincorporated.
The word "town," as used in section
5143, means an aggregation of hou~es
so Ileal' to one another that the lllhabitants may fairly be said to dwell
too-ether. (Davis Y. Stewart, 54 Mont.
429; Marx & Co. v. Bankers' Credit
Life Ins. Co., 139 South. 421; People
v. Van Xuys Lighting Dist.. 162 Pac.
97; County Court of Garfield County
v. SChwarz, 22 Pac. 783; Murphy v.
State, 5 South. 626.)
The word "village", as used in section 5143, means any small aggregation
of houses in the country, generally less
in number than in a town or City and
more than in a hamlet. (People v. Van
Xu~'s Lighting Dist., supra; Mahood
y. State, 13.g ·South. 90; State v. Village of Gilbert, 120 X. W. 528; State
Y. Lammers, 8!l N. 'V. 501.)
Our investigation has disclosed that
the district in question is somewhat
extensi ye in area and rather dense in
popula tion. Therefore, it easily rises
to the dignity of a Yillage, if not a
town, according to the definitions ;"rjYen
abo\·e.
The power of the board of county
commissioners to refund taxes is fouml
in section 2222, Reyised Codes of Montana 1921, which reads as follow~:
"Any taxes, per centum, and costs pa~d
more than once or erroneously or Illegally collected may, by order of the
board of county commissioners, be refunded by the county treasurer, and
the state's portion of such tax, pertentage, and costs must be re~unded to
the county, and the state al~(htor must
dra,Y his warrant therefor III favor of
the county."
Our supreme court has held th~t
capitation or poll taxes are taxes III
the real sense of the term and not
mere €..-xactions under the police power
of the state. (State Y. Gowdy, 62 Mont.
119.)
Our supreme court has also held that
section 2222 has been repealed by section 2269. Re\-ised Codes of Montana.
1921, in so far as it relates to the. right.
to recover property taxes illegally collected. (First :\'at. Bank Y. Beaverhead
County, 88 Mont. 577; Williams v.
Harvey, 91 Mont. 168.)
W'e think, howe,er, that section 2222
is still effective in a case where an
eniployee is by law exempt, from pay-

ment of road and poor poll taxes but
his employer ne,'ertheless I)ays such
taxes to the county treasurer and deducts the same from the wages of
such employee. A refund may be ordered under those conditions. This is
but following a practice which has prevailed in Montana for forty years or
more.

Opinion No. 577

Elections--PIimary Election-Legal
Holida,ys--Holidays.
HELD: Priillary election day .•July
17 1934 is a legal holiday within the
m~aning of Section 10, R. C. :\1., 1921.
July 16, 1934.
You ask whether or not primary elcl'tion day, ;July 17, 1934. is a lcgal holiday within the meaning of Section 10,
R C. M., 1921.
In my opinion it is such a legal
holiday.
Former Attorney General
Poindexter held (G Opinions of Attornev General 376) that the presidential
preference primary election was a
legal holiday.
Former Attorney General Foot held
(14.0pinions of Attorney General 70)
that an election called to vote on increasing state indebtedness, as required
hI' Section 2 of Article XIII of the
c'onstitution of the State of Montana,
wa~ a legal holiday. Since that time
the Supreme Court (Arps Y. State Highway Commission, 90 ):lont. 152) has
held that an election under Section :!
of Article XIII of the Constitution is
It general election e,'en though called
specially.
The coming primary election presents a much stronger case than any
of the foregoing because it meets not
only the definitions given by some
cOl;rts that it is one regularly recurring in each electi?n precinct of the
state on a day deSIgnated by law for
the election of officers, but it also
meets the definition in the case of
Arps Y. State Highway Commission.
supra, in tha t it is state-wide Il:nd one
at which all of the people entItled to
vote lIlay vote upon a question affecting theni as a whole, particularly since
it involves the final vote upon delegates to the convention for the consideration of the 21st Amendment to
the Constitution of the United States.
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If further definitions and distinctions
are desired. we refer you to the case
of Arps Y. State Highway Commission.
supra, and cases cited therein.

Opinion No. 578
Barbers-Police Power-Fort Peck
-Examination of Barbers
-Federal Reserves.
HELD: The state exercises complete
police power m"er territory within its
boundaries except such as are specifically resen"ed by the Federal GO\'ernment by the Enabling Act and in Acts
of Congress on Federal Reserves.
The Barbers Act is a reasonable ex"
ercise of the police power and may be
enforced in the ceded territory at Fort
Peck.
The Barbers' Boa I'd has power to
promulgate rilles and regulations giving applicants the right to re-examination on payment of an additional $15.00

fee.
July 21, 1034.
You request our opinion in the following matters: "1. Does or will the
new city of Fort Peck and the barbers
that will be established there come
under our law gO\'erning the practice
of barbering'! 2. If an applicant for
examination and registration to practice barbering has failed to make a
passing gl'ade three consecutive times
and said applicant still wishes to practice barbering or try to secure license,
must. he then re-apply and pay an additional fee of $15. or can he no longer
practice in the State of Montana or
make an attempt to re-apply?"
In regard to question No.1, the State
of Montana, of course, had full and
complete jurisdiction over the waters
of the Missouri Rh'er at the Fort Peck
dam site and the adjacent lands, except such jurisdiction as the Federal
Government retaiils over navigable
streams for the purpose of regulating
trade and commerce. By Chapter 50
of the Acts of the IDxtraordinary Session of 1!)33, the State ceded concurrent.
jurisdiction to the United States over
the waters of the rivel' and lands touching thereon in the counties of Valley,
Phillips, McCone, Garfield, Petroleum,
and Fergus, SIlYing to the state, howeyer, the right tu sene ci \'il aud
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cl1minal process within the limits of
the grant.
",Ve do not see any essential difference between the relath'e powers of
the State and Federal Government at
Ft. Peck in the matters invoh'ed in
~'our question, and such powers as the
two governments have and exercise in
all such matters in other territory.
title to which is in the Federal Government. The State exercises complete police power over territory within its
boundaries except such as are specifically reserved by the Federal Government by the IDnabling Act and in Acts
of Congress on Indian lands. Military
Reservations. Xational Parks and similar territol')~. Any offenses committed
agninst the laws of the State on any
such Federnl reserve within thc limits
of the State are punishahle under stnte
laws, unless a party to the action be
a ward of the Federal Government. or
suhject to military jurisdiction. If 'one
white man kills another white man on
an Indian Resermtion. or if a white
kills an Indian who is' not a ward of
the Federal Goyernment. the crime
comes under the jurisdiction of the
stn te go,ernment.
In United States Y. ~lcBratney, 104
U. S. 621, it, was held that where a
state was admitted to the Union and
the Enahling Act contained no exclusive jurisdiction as to crimes committed
on an Indian Reservation by others
than Indinns or against Indians that
the state had jurisdiction to try and
punish such crimes. In Draper Y.
United Stntes, 164 U. S. at page 247, it
WHS held the I!Jnabling Act did not deprive thc St!lte of Montana of jurisdiction to try and punish crimes committed on nn Indian Reservation where
Indian wards were not involved. It is
clearly the poliCy of the Federal Government to leave to the state enforcement, within the boundaries of the
state, of all laws coming under the
police 'powers, except in such special
matters as those referred to above.
The Barbers Act is in the interest of
the public health of the people of this
state, and is a reasonable exercise of
police power, and we think the enfOl'cement of the Act at Ft. Peck would
not. in any manner conflict with the
juriSdiction of the Federal Government.
In Chapter 50, ceding concurrent
jurisdiction to the United States, it is
0

