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ment to persons entitled thereto of the
proceeds of such sales less lawful
charges, disbursements and commis~ion. Such bond shall CO\'er all wholesale produce business transacted in
whole or in part within the State of
~lontana."

The question arises whether the effect of the last sentence is to exclude
from protection of the bond, seller of
merchandise in another state. In my
opinion this sentenc"e has reference to
the location of the wholesale produce
hu~iness and not to the situs of the
contract and that it was the intention
of the legislature, in using this sentence, to enlarge the scope of the sta tute as to persons who are required to
obtain a license and furnish a bond
rather than to restrict the obligation
of a wholesale dealer on this bond to
purchases made within the state. Your
question should, therefore, be answered
in the affirmative.

Opinion No. 576
Road Tax-Poor Poll Tax-Poll Ta.."\:
-Volunteel' Fil-e Department
-Refund-County
Commissioners.
Hl!JLD : "There an employee is by law
exempt (in this case a volunteer fireman) from payment of road and poor
poll taxes but his employer nevertheless
pays such taxes to the county treasurer
and deducts the same from the wages
of such employee, the county commissioners may, under Section 2222, R. C.
~1., 11:)21, order a refund of such taxes.
July 13, l\}34.
You have requested our opinion upon
the right of the members of the IDast
Side Volunteer Fire Department to obtain refunds from Silver Bow County
of road and poor poll taxes paid by
them, presumably through their employers.
The sections of the Re\'ised Codes of
1921 which apply to the organization
of volunteer fire com]Jllnies are as follows:
"5143. Fire companies in incorporated cities and towns are formed and
organized under special laws, or under
authority conferred upon the city or
town government. Those in unincorporated towns and villages are organized by filing, with the county
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clerk of the county in which they are
located, a certificate in writing, signed
hy the foreman or presiding officer
and secretary, setting forth the date
of the organization, name, officers.
and roll of active and honorary memhers, which certificate and filing must
be renewed eyery three months. There
must not he allowed to any such
towns or ,ill ages more than one company for each one thousand inhabitants, but one company must be allowed in any city, town, or yi.llage
where the popula tion is less than one
thousand. 'l'here must not be allowed
to any fire company more than twenty-eight certifica tp memhers.
"5144. E\'ery such fire compan~'
must choose or elect. a foreman, who
is the presiding officer, and a secretary and treasurer, and may establish and adopt by-laws and regulations
and impose penalties. not exceeding
fh'e dollars, or expulsion for each offense. The officers and memhers of
unpaid fire companies regularly organized and exempt firemen are entitled to the following privileges amI
exemptions, yiz: Exemption from payment of poll-tax, road-tax. and beadtax of every description: exemption
from jury duty: exemption from military duty, except in case of war. invasion, or insurrection. E"ery fire,
man who has sen'ed five years in an
organized company in this state is an
'exempt fireman,' and must receive
from the chief engineel' of the depa rtment to which he belonged a certi ficate to that effect. Every active fireman must have a certificate of that:
fact, signed h~' the chief of the fire
department or the foreman of the
company to which he helongs; such
certificates must be countersigned by
the secretar~', and over the seal of the
company, if one is prodded. Each certificate entitles the holder to exemption from military and jury duty."
It appears that the ]~ast Side Volunteer Fire Company was organized on
Xoyember S, 1!)3Z:1, and has complied
with the IH'O\'isions of these sections
so far as it. was possihle for it to do so.
There is nothing in the hoard's letter
or in the copy of the county attorney's
opinion which accompanies it from
which it can he determined that the
district sought to be protected against
fi re is a town or Yillage within the
meaning of section 5143. We may safe-
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Iv assume. however, that if it be one
(;1' the otb.er it is unincorporated.
The word "town," as used in section
5143, means an aggregation of hou~es
so Ileal' to one another that the lllhabitants may fairly be said to dwell
too-ether. (Davis Y. Stewart, 54 Mont.
429; Marx & Co. v. Bankers' Credit
Life Ins. Co., 139 South. 421; People
v. Van Xuys Lighting Dist.. 162 Pac.
97; County Court of Garfield County
v. SChwarz, 22 Pac. 783; Murphy v.
State, 5 South. 626.)
The word "village", as used in section 5143, means any small aggregation
of houses in the country, generally less
in number than in a town or City and
more than in a hamlet. (People v. Van
Xu~'s Lighting Dist., supra; Mahood
y. State, 13.g ·South. 90; State v. Village of Gilbert, 120 X. W. 528; State
Y. Lammers, 8!l N. 'V. 501.)
Our investigation has disclosed that
the district in question is somewhat
extensi ye in area and rather dense in
popula tion. Therefore, it easily rises
to the dignity of a Yillage, if not a
town, according to the definitions ;"rjYen
abo\·e.
The power of the board of county
commissioners to refund taxes is fouml
in section 2222, Reyised Codes of Montana 1921, which reads as follow~:
"Any taxes, per centum, and costs pa~d
more than once or erroneously or Illegally collected may, by order of the
board of county commissioners, be refunded by the county treasurer, and
the state's portion of such tax, pertentage, and costs must be re~unded to
the county, and the state al~(htor must
dra,Y his warrant therefor III favor of
the county."
Our supreme court has held th~t
capitation or poll taxes are taxes III
the real sense of the term and not
mere €..-xactions under the police power
of the state. (State Y. Gowdy, 62 Mont.
119.)
Our supreme court has also held that
section 2222 has been repealed by section 2269. Re\-ised Codes of Montana.
1921, in so far as it relates to the. right.
to recover property taxes illegally collected. (First :\'at. Bank Y. Beaverhead
County, 88 Mont. 577; Williams v.
Harvey, 91 Mont. 168.)
W'e think, howe,er, that section 2222
is still effective in a case where an
eniployee is by law exempt, from pay-

ment of road and poor poll taxes but
his employer ne,'ertheless I)ays such
taxes to the county treasurer and deducts the same from the wages of
such employee. A refund may be ordered under those conditions. This is
but following a practice which has prevailed in Montana for forty years or
more.

Opinion No. 577

Elections--PIimary Election-Legal
Holida,ys--Holidays.
HELD: Priillary election day .•July
17 1934 is a legal holiday within the
m~aning of Section 10, R. C. :\1., 1921.
July 16, 1934.
You ask whether or not primary elcl'tion day, ;July 17, 1934. is a lcgal holiday within the meaning of Section 10,
R C. M., 1921.
In my opinion it is such a legal
holiday.
Former Attorney General
Poindexter held (G Opinions of Attornev General 376) that the presidential
preference primary election was a
legal holiday.
Former Attorney General Foot held
(14.0pinions of Attorney General 70)
that an election called to vote on increasing state indebtedness, as required
hI' Section 2 of Article XIII of the
c'onstitution of the State of Montana,
wa~ a legal holiday. Since that time
the Supreme Court (Arps Y. State Highway Commission, 90 ):lont. 152) has
held that an election under Section :!
of Article XIII of the Constitution is
It general election e,'en though called
specially.
The coming primary election presents a much stronger case than any
of the foregoing because it meets not
only the definitions given by some
cOl;rts that it is one regularly recurring in each electi?n precinct of the
state on a day deSIgnated by law for
the election of officers, but it also
meets the definition in the case of
Arps Y. State Highway Commission.
supra, in tha t it is state-wide Il:nd one
at which all of the people entItled to
vote lIlay vote upon a question affecting theni as a whole, particularly since
it involves the final vote upon delegates to the convention for the consideration of the 21st Amendment to
the Constitution of the United States.

