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OPINIONS OF THE

ATr.rOH~EY

Opinion No. 554
Contracts-CIaims-Ct"edit()rs-Intel"

pleadet'-State Highway
Commission.
HELD: 'Where a state highway contract has heen performed, the work accepted and claim filed by the contractor for the balance due him on the
contract. but when creditors of the
contractor or sub-contractors ha ve filed
with the Highway Commission, under
Chapter 20, },aws of 1!J3I. notices of
claims against the contract and hond,
the Commission should institute a snit
of interpleader against the contractor,
the suret~' a ml the creditors to determine the proper distribution of the
money in question,
June 15, 1934,
We ha ve before us your letter of
recent date in which you request an
opinion on the propriety of paying one
Thomas Staunton the sum of $11,579,74,
claimed to he due him from the State
of Montana,
It appears that on or about the 13th
day of Oc1:ober, 1932, Staunton entered
into a contract with the State of Montana to construct about thirteen miles
of highway in Toole County for the
sum of $116,622,33, more or less, depending on conditions, and that the job
was completed shortl~' before the l!Jth
day of September, H)33, The contrnct
provides that Staunton shall do the
\York in the most workmanlike manner
and in strict conformity with the plans
and specifications of the State Highway Commission, and will pay "all
laborers, mechanics, sub-contractors and
material men who perform work or
furnish material thereunder, and all
persons who shall supply him or the
sub-contractors with pro\'isions, provender and supplies for the carrying on
of the work." It further provides tha t
"ninety per cent (00%) of the amount.
due for the completion of work during any working month, exclusive of
'extra work' and 'extra materials.'
when and only when such amount is
in excess of five hundred dollars ($500,00) shall be paid to the contractor 1Iy
the party of the first part within t.hirty
days after the expiration of that working month, and all unpaid balances due
on the final estimate shall be paid
similarly to the contractor within
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ninety days after the final acceptance
of the contract. as pro\"i(led in the
second paragraph supra: the estimate
in all cases of the work completed during any working month as well as the
final estimate, to be prepared by the
engineer of the State Highway Commission or his authorized assistant."
On the 19th day of September, 1933,
the State Highway Commission fina lly
accepted the work and it was then
computed that the balance due Staunton on his contrnct amounted to the
sum of $11,57!J,74, no part of which has
been paid. It further appears that on
or about the 13th da~' of October,
1932, Staunton executed a hond to the
State of Montana for $llG,622.3X, with
a surety company as surety, conditioned
acconling to the terms of the contract
and the provisions of section 1 of
Chapter 20, La \\'s of 1!J3I. Desiring to
avail themselves of the benefit affol'lled by Chapter 20, creditors of Staullton or of suu-contractors filed notices
of claims aggregating $14,856,73 'against
the contract and bond" with the Commission.
The facts hefore us are altogether
too meager on which to base an opinion as to the proper disposition of the
money in question. 'Ve, therefore, ad\'ise that the members of the State
Highway Commission institute a snit
in interpleader against Staunton, the
surety company, and the creditors of
Staunton or of sub-contractors who
have filed notices of claims with it.
This course was followed in the ca~e
of Lanstrulll v. Zumwalt, reported in
73 Montana at page 502. amI under
the circumstances we deem it the onlv
safe and satisfactory course. See, als,;,
Gary Hay & Grain CO, Y. Carlson, 71l
~iont, 111,
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l\lot1:gages-Chattel l\IOl1:gages-Foreclosure-Shet·iff-Replevin.
HEI,D: Section 8286, H. C. ~L, 1921,
permits power to be given the sheriff
in a chattel mortgage, to sell mortgaged personal property, But where the
mortgagor is in aetua I possession and
refuses to deliver the possession of
the chattel the sheriff may not take
same by force, In such case the mortgagor 01' the sheriff should proceed
by reple\·in.

