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ings to the county poor farm. There 
are some 2400 people in the county re­
eeh'ing 'aid from this source. Super­
lising this work takes full time or six 
anys a week. You wish to know wheth­
er you can be paid for the additional 
I-illle when the board is not in session. 

Section 4521 Hedsed Codes of :M:on­
bUla of 1921 pro\'idcs: "The Board of 
Count~' Commissioners are vested with 
ell'tin~ and exclusive superintendence of 
the poor." 

In the case of Jones v. Cooney, 81 
1\'Iont. 340, 263 Pac. 429, our Supreme 
Court had under consideration the 
various statutory enactments relative 
to the manner of caring for the poor. 
After viewing these statutory provi­
sions and the history of this legisln tion 
the court said: "The policy of the 
legislature as disclosed br the enact­
ments referred to has been to repose 
discretion in the commissioners respect­
ing the care of the sick, poor and in­
firm. Nowhere do we find any positivc 
airection respecting that matter." And 
again: "It is plain that supenisory 
and regulatory powers in the matter 
are reposed in the commissioners. They 
are gil'en wide latitude with respect to 
rules and regulations authorized by 
statute." And further: ;"Vhen the 
character of the legislation enacted by 
territory and sta'te \lith relation to the 
care of the poor is considered and 
analyzed as a whole one is led inevi­
tably to the conclusion that it has been 
and is the poLicy of the law making 
body to repose in the county commis­
sioners a wide discretion in the care 
of the indigent, poor, sick and infirm 
of their respective counties." 

It is a general rule that whenever a 
power is conferred upon the board of 
c"Ouuty commissioners but the mode in 
which the authority is to be exereised 
is not indicated the hoard in its dis­
cretion may select any proper mode or 
course of procedure. Fishel' v. Still­
water County, 81 1\'Iont. 31, 261 Pac. 
607. Section 4531 provides: "Any per­
son seeking relief must make appliea­
mon to any member of the board, who; 
before granting an order for relief, 
must require Sll'tisfactory evidence that 
he has been a resident of the county 
for two months immediately preceding 
the day upon which the application is 
made." 

'Vhile <these general pronSlOns for 
the care of the poor as construed by 
our cQurt are I'ery broad and are ample 
to authorize any method of doing the 
work even to the exten t of designating 
one member to look after all cases, stlill 
that is not sufficient to satisfr you for 
your question is whether yon can draw 
pay at the per diem rate fixed by law 
for each day you are occupied, where 
the board is not in seSsion, and it is 
admitteu that the amount of work is 
sufficient to occupy all your time for 
six days each week. 

In the cases of State v. SWry, 53, 
!\'Iont. 573, and State ex J·el. Paine v. 
District Com·t, 53 1\'Iont. 350, our Su­
preme Court announced the rule that 
unless the statute anthorizes payment 
for sen'ices required to be rendered by 
a public 'official none can be lawfull~' 
made. I find no provision of law at;­
thorizing payment for days when the 
board is not convened as sudl. You ore 
therefore addsed accordingly. 

Opinion No. 55 

County ConmlissioneJ·s---.Clairns-Coun­
ty CoroneJ's-Physicians-AlItopsy. 

HIITLD: It is entirely within the dis­
cretion of the board of county commis­
sioners whether they apprm'e or reject 
nny clnim presented to them. A county 
coroner, a practicing physicinn, may 
employ another physiCian to assist in 
performing 'an autovs~', and the board 
of county commissioners may allow a 
claim for such physicians' services if 
it is satisfied that the performing of 
the autopsy did not exceed the bounds 
of reasonable discretion. 

January 31, 1933. 
You have requested an opinion from 

this office on the following matters: 
1. What discretion has the Board 

of County Commissioners to allow or 
disa 11011' claims. 

2. l\Iay a County Coroner, a practic­
ing physiciall, call in another physician 
to assist in performing an autopsy? 

section 4605, H. C. M. 1921, provides 
for the presentation and allowance of 
elaims by the Board, and Section 4610 
provides for an appeal when a claim is 
disallowed. In this connection your 
attention is also called to section 9035 

cu1046
Text Box

cu1046
Text Box



OPIXIOXS OF THE A'1v.rOnXEY GENI;;""HAL 47 

which applies in ense of the rejection 
fir the Board of County Commissioners 
of any claim presented .to them. '1'he 
~u!Jreme Court of :\Iontana held in 
Greeley v. Cascade County, 22 l\Iont. 
580, p. 586, that one might follow the 
provisions of 4610 in case a claim was 
rejected by the Board of County Com­
missioners or he might proceed under 
section 9035 which is referred to in 
that opinion as section 517 ill the Code 
of Civil Procedure. 

It is the opinion of ·this office that 
either eourse may be pursued in ease 
a claim is rejected and it is also the 
opinion of this office that it' is entirel~' 
within the discretion of the Board of 
County Commissioners whether they 
nppro~:e or reject any claim presented 
to them. '1'he Board of Count~· Com­
missioners is the chief executil'e power 
of a coullty and their discretion in such 
matters is practically unlimHed, sub­
ject always, of course, to appeal to the 
courts. 

In regard to question number 2, the 
fees allowed to a coroner are provided 
for in sect'ion 4922, R. C. M. 1921, and 
there is no par·mcular reference made 
to any fees to be allowed the coroner 
for an "investigation" and in anything 
tha t the coroner undertakes to do he 
should be governed by section 12381, R. 
C. 1\1. 1921. and section 12381 i" to be 
t'onstrued ill connection "ith 4848, R. 
C. 1\1. Ill21. 

. Just wha t the coroner's duties are 
ill regan1 to autopsies and the calling 
in of additional physieians to assist in 
such autopsy does not seem to have 
heen dealt with in Montana. In Clay 
County v. Thol'l1ton, 119 S. W. 246, the 
court said: "A coroner does not ex­
ceed his authority in employing more 
than one phySiCian to make an autop­
s~·." And in Sandy v. Bom'd of COIll­
missionel'S, 87 N. E. 131, the court held 
as follows: "The power to hold an 
autopsy in connection "ith inquests 
mllst he exercised within some I'eason­
ahle presumption that death resulted 
from yiolence. .. 0 0" 

'1'he coroner, of course, should use 
di;;cretion as to \l'hen all autopsy is 
necessary and the rule is l·er.l· gener­
ally applied that the expense of an in­
quest should not be incurrei.! unless 
thel'e is reasonable grounds for as­
suming that the law has been liolated 
or there has been a crime committed. 

'1'he general intellt I'lllllling through 
these decisions and sections should 
goyern the Board of County Commis­
sioners in dealing with any claims pre­
Sented by the coroners. 

It is. of course, always within the 
discretion of the Board of County Com­
missioners to allow or reject II claim 
hv II coroner or anyone else for sen'­
ices rendered and if at any time the 
coroner appears to have exceedN1 the 
hounds of reasonable discretion it is 
the duty of the Board of County Cmn­
missioners to reject the claim 3m1 }Jilt 
a claima nt to the necessity of showing 
the meri ts of his bill. 

Opinion No. 60 

Schools-High Schools-Post Graduate 
Courses-School Census. 

HBLD: The taking of the school t·t'lI­

sus has little or no hearing upon the 
question of the light of the pupils who 
haye completed regular high school 
courses to attend the high school in 
subsequent years until the~' reach the 
age of 21 yea r~. The high school bon 1'(1 
may adopt rules excludin!! post-gradu­
ates where the reason is that there is 
not sufficient room or instTlwtorR to 
take care of tho:;e \l'ho are entering 
and takill!! regular courses Iwescrihe(1 
for the regular course of stndy in IIny 
~·ear . 

Fehruar.I' 4, IHS:{. 
'1'his office ha s heen reque~ted for 

'Illl opinion as to \l'hether the high 
school hoard has power to exclude post­
graduates from school courses. 

This office recently answered this 
same quesHon. which was asked by Mr. 
Scott FI'ies, Principal of the Butte High 
School, as follows: 

"I hal'e your letter relatiye to the 
prol'isions of the Constitution requir­
ing admission of all ~·ouths and chil­
dren to the public free schools hetween 
the ages of sL~ and twenty-one years. 
(Sec. 7, Art. XI of the Constitution). 
I do not heldel'e that this proYision of 
the Constitution was intended to per­
mit high school stUdents who haYe 
finished the regular high school course 
to retul'l1 to take post-graduate work, 
particularly where by doing so they 
would displace others who are taking 
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