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In a county where a political party
did not recei,'e 3% of the votes cast for
eongressman, its candidates for county
offices may be nominated by primary
com'ention, but where it did receive
such 3% vote its candidates must be
nomina ted by primary election.

of the Communist Party, the law requires that candidates fOl' county offices shall be nominated by primary
election, as other nominations, and cannot he nominated at a convention.

May 24, 1934.
You state that the candidate for Congress of the Communist Party received
more than three per cent of the votes
cast in your county for that position
at the last general election. You inquire whether or not candidates for
eounty offices on the Communist Party
must be nominated by primary election
or by the filing of petitions. I am advised by the Secretary of State of the
State of Montana that. a candidate for
Member of Congress from your district
on the Communist ticket at the last
election did not receive three per cent
of the total vote cast for such office
in the entire Congressional District.
The statute, a part of the primary election law, reads as follows: "Every political party which has cast three per
eentum (3%) or more of the total
vote cast for representative in congress
at the next preceding general election
in the county, district or state for which
nominations are proposed to be made.
shall nominate its candidates for pulllie office in such county, district or
state, under the pro"isions of this law,
and not in any other manner; and it
shall not be allowed to nominate any
candidate in the manner provided by
section 612 of this code." (Section 639,
R. C. 1\:1., 1921, as amended by section
1, Chapter 7, Laws of 1927.)
Section 612, R. C. M .. 1921, provides
for nomination of candidates .by convention. Therefore, it would appear
that the eandidates for Congress of
the Communist Party may be nomina ted at a primary meeting as provided by R. C. 612.
In the matter of county officers the
situation is entirely different. In counties where the Communist Party did
not receive three per cent of the votes
cast for Congressman, its candidates
for county officers may be nominated
at a convention.
In vour county, where more than
three 'per cent of the votes cast for
Member of Congress at the last general
election were cast for the candidate

Deeds-RecOl'ding-Description of Land
Conveyed, Sufficiency of-County
Clerk and Recorder.

Opinion No. 546

HELD: A deed purporting to transfer all property belonging to the grantor located within the State of Montana
is entitled to be recorded.
It is the duty of the clerk and recorder to record the deed and to make
such other entries on his records as
are necessary to give notice of the
transfer of title to all lands owned
within the county by the grantor.
June 4, 1934
You request an opinion from this
office on the following questions:
"A deed to real esta te was filed in
the Pondera County Clerk and Recorder's office in which the land was
described as all property helonging to
the grantor located within the State
of Montana.
"Under Deeds, in 18 Corpus Juris,
pages 181 and 182, this description is
held to be a valid description of real
estate. However, the Recorder wishes
to ascertain if it is mandatory upon
him as Recorder to search the ownership books for the land standing in
the name of the grant.or and enter
the transfer of title for each description therein, and also if it is necessary for him to determine the ownership which this kind of a deed apparently makes necessary."
"The purpose of the Recording Act
is to protect persons who claim rights
under a recorded instrument." (Bozdech v. Montana Ranches Co., 67 Mont.
366.) If the deed referred to is entitled to be recorded, the records should
be so made that they will show how
the title to any land in the county
owned by the grantor is affected by
the conveyance.
In Shaw v. l\lcNamara & Marlow,
Inc., 85 Mont. 389, the court said:
"Where a simple name serves to identify property com'eyed, the description
is sufficient (Collins v. McKay, 3G
l\lont. 123, 122 Am. St. Rep. 334, 92
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Pac. 295), or where reference is made
to something which, on being consulted, indicates the property conveyed
(Ryan v. Da\'is, 5 Mont. 505. (; Pac.
339). Under either of' these rules the
(lescription as the 'Burke homestead at
Big Sandy' is sufficient." The court
also cited Section ()800 H. C. M. 1921
as supporting the ruling.
"A deed purporting to cOll\'ey all
lands, where\'er situated, belonging to
the grantor, sufficiently describes lands
shown to ha ,e belonged to him at the
time of the execution of the deed."
(Pettigrew Y. Dobbelaar, 63 Cal. 39(;.)
"A description in a deed conveying 'all
the real estate, water rights, and property of every description, real and personal, in the State of Neyada, or either
of them,' is sufficient to convey title."
(Brown Y. Warren, 1(; Ne\·. 228.)
Such deeds as the one you describe
are entitled to he recorded: the books
are full of cases where deeds have
been held to com'ey good title where
the land conveyed could be ascertained
by extrinsic evidence with the description in the deed as a guide. When an
instrument is presented to the clerk
and recorder to be recorded and is entitled to 'be recorded, it is his duty to
record it, and in order that the records
of the clerk and recorder shall furnish
all necessary data to inform interested
parties what, transfers or transactions
are of record affecting title to particular lands, we think it is the duty of
that official to record the deed in question and make such other entries on
his records as are necessary to give
notice of the transfer of title to all
lands owned in Pondera County by
the grantor. Of course, it is not the
duty of the clerk and recorder to take
notice of any lands owned in any
other county by the grantor. It is not
the duty of the clerk and recorder to
determine the ownership of the grantee
to lands in Pondera County. It is the
duty of the clerk and recorder to record any instrument that is entitled to
he recorded. If the instrmuent recorded
affects lands the grantor does not own,
it is for interested parties to test that
matter at their option.
In recording instruments a substantial compliance with statutory requirements is sufficient. (53 C..T. G11.) We
think that when the clerk and recorder
enters in his index record the memoranda called for and records the deed
as submitted, that is sufficient.

3,9

Opinion No. 548
Elections-Registration of Electors
-Residenoo--County Clerk.
HELD: The county clerk should not
accept the application for registration
as an elector of one who is not a resident. at the time of application, who
will not ha\'e heen a resident for the
required period before the election, and
whose application card was made without the county.
June 6. 1934
It appears that an application for

registration as an elector has been filed
in the office of the county clerk of
your county from which it appears that
the applicant for registration is registered in Missoula County; that the
application was made before the county
clerk of Missoula County; that the applicant was not, at the time of the
making of this application and filing
same, a resident of your county but
that he expected to be a resident of
the county prior to the primary election or thirty (30) days prior to such
election, the last point not heing clear
from the evidence we ha ye.
The question is: Should the applicant be registered at this time in yonI'
county?
Section 555, R C. M., 1921, confines
registra tion to residents. Section 55!),
R C. M., 1921, permits the registration
of those who have not resided in the
county or city for the required length
of time but who shall have done so
a t the time of the election. I do not
helieve that this statute contemplates.
or would permit, the registration of
one prior .to his establishment of residence in your county.
As the application card appears to
have been made without the county,
it is not authorized under Section 557.
H. C. M., 1921, as interpreted in 10
Attorney Gencl'Ul's Opinions 11.
It is my opinion, therefore, that the
county clerk should not accept the
rel.,''istration tendered.
Opinion No. 549
Taxation-Income Ta.x-Refunds-Appropriations-Legislative Assembly.
Hl<}LD: As a general rule, in order
to secure a refund of taxes once they
ha \'e found their way into the state

