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make a valid appropriation of the State 
Gasoline Inspection Fund for the pur
pose of paying all expenses incurred 
in the administration of the Act and 
in enforcing the terms thereof. "as it 
necessary for the legislature thereafter 
to bi-ennially appropriate out of this 
special fund for the ohjects and pur
poses stated in the Act? The last sen
tence of Section 12 of Article XII of 
the Constitution reads: "no appropria
tion of public moneys shall be made for 
a longer term than two years". Having 
in mind that Article XII of the Consti
tution "deals with revenue and taxa
tion exclusively and does not attempt 
to deal with police regulations" (.John, 
son v. City of Great Falls, 38 Mont, 
369, 375), and that section 12 in par
ticular deals generalI~' with the ex
penditures of the state's money deri,ed 
from an exercise of the taxing power. 
it is a PermiSSible construction of Sec'
tion 12 that the concluding sentence 
thereof, namely, that "no al1propria
tion of public moneys shall be made 
for a longer period than t.wo years" 
has reference to appropriations out of 
the public revenues of the state and 
not to special or trust funds. (See State 
ex reI. Bonner v. Dixon, et aI. 59 Mont. 
58, 76,. and State ex reI. Bennett v. 
State Board of F}xaminers, 40 Mont. 
5!), 65). That the legislature itself has 
for a number of years entertained this 
notion of the limita tion of this proYi
~ion is apparent from the provisions of 
Section 193, Revised Codes of Montana, 
H121, which provides as follows: 

"STATE MONEYS. HOW EXPE~D
ED BY TREASTJRI~R. 

Ko moneys received by the state 
treasurer shall be paid out. by him 
except upon state warrant issued hy 
the state auditor, and the state au
ditor shall not issue his warrant upon 
the state treasurer save by virtue of un
exhausted appropriation therefor made 
by the legislative assembly, and after 
the presentation to him of a claim 
duly appro"ed oy the state board of 
examiners, save and except for sal
aries and compensation of officer;; 
fixed by law; provided, howevet', that 
nothing in this at!t contained shall re
quire an appropriation by the I egis
Iatw'e for the administering of any 
specific trust funds administered by 
any state board, commission 01' de
partment," 

Further accentuating thi!" npparent 
legislative viewpoint is the fact that 
no appropriation was made out of the 
State Gasoline Inspection Fund by the 
legislature in either the session of 19~ 
or the session of 1!)31. The legislature 
doubtless had the idea in mind that 
the original appropriation and dedica
tion contained in Sections 3 and 17 of 
Chaptel' 109 were continuing approp
riations not subject to the limitation of 
Section 12 of Article XII. 

There is authority for the proposi
tion that an appropriation from a spe
cial fund raised in a special manner 
and not connected in its origin or 
otherwise with the general public rev
enue is not subject to the time limita
tion imposed by the Constitution on 
ordinary appropriations. (State v. Hall. 
158 K. W. 228, 156 N. W. 16, 99 Neb. 
8!); State v. Brian, 120 ~. W. 916, 81 
Neb. 30; Fisher Bros. Company v. 
Brown, 146 N. E. 100, 111 Ohio St. 
602.) Under this view the dedication of 
the State Gasoline Inspection Fund 
continues in effect as long as Chapter 
109 remains in force. (Commonwealth 
". Powell, 97 AU. 746). 

'We have above indicated that with 
some misgivings we incline to the view 
that the omitted words "From the State 
Gasoline Inspection Fund" may be sup
plied. Should our misgivings be well 
founded. the particular appropriation 
under consideration would douhtles~ 
fail h~' reason of ambiguity and uncer
tainty, (Hilburn v. St. Paul M. & M. 
Hy. Co., 23 Mont. 229. State ex reI 
Holliday,·. O'Leary, 43 :\font. 157), 
in which event t.he original dedication 
and appropriation found in· sections 3 
and 17 of Chapter 109, Laws of 1927, 
would prevaiL 

Under any reasonable "iew that may 
he taken of the problem submitted, it. 
is our conclusion that the payroll in 
question may be approYed and the sal
n rie!" paid directly from the State 
Gasoline Inspection Fund. 

Opinion No, 529 

Elections -Nominating Petitions- Su
preme Com-t, Justice of-Filing Fee 

-Secretary of State. 

HELD: The proper filing fee to be 
collected by the Secretary of State for 
a nominating petition for Chief .Jus
tice of the Supreme Court is one per 
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cent of the total yearly salary, or 
$75.00. 

May 8, 1934. 
You ha \'e asked my opinion as to 

whether or not you should accept the 
$60.00 tendered by Mr. W. B. Sands 
with his nominating petition for the 
office of Chief Justice of the Supreme 
Court, or whether you should demand 
the fee of $75.00 heretofore charged. 

This question was passed upon 
squarely by former Attorney General 
L. A. Foot (12 Opinions of Attorney 
General 177). He held that the tota 1 
salary attached to the office was 
$7,500.00 and that the fee was 1% of 
that amount. I can see no reason for 
disagreeing with this opinion. There 
appears to he an unbroken line of ad
ministrative interpretation to the same 
effect. For many years eminent law
yers, candida tes for the office of Chief 
.Tustice or Associate Justice, have un
questioningly paid the fee of $75.00. 
Two candidates for the coming elec
tion, the Honorable W. T. Pigott and 
the Honorable Claude F. :Morris have 
paid the same amount to the Secretary 
of State, without question. If the two 
Justices whose terms will expire, file 
nominating petitions for election to 
succeed themselves, I am confident that 
they will pay, as they did in the past, 
the sum of $75.00. 

No authorities are cited, nor is any 
reason given for the assertion that it 
portion of the compensation fixed by 
law is unconstitutional. Upon inde
pendent investigation I can find nothing 
in the Constitution which forbids the 
legislature from prescribing the· sala
ries which it has presclibed. In the 
absence of anything other than the bal{l 
statement that a portion of such salary 
is not permitted by the Constitution, 
we must concur in the opinion of forru
m' Attorney General L. A. Foot lind ad
vise yon that the proper filing fee is 
$75.00. 

Opinion No. 530 

Taxation-Corpol·ation License Ta..x 
--Securities, Taxation of Income 

from-Intangible Property 
--Situs. 

HELD: The corporation license tax, 
levied under Chapter 166, Laws of 
1933, is assessable on both domestic 

and foreign corpol"Utions on income de
rived from sources within the State 
of :\:lontana from interest on bonds, 
notes and other interest .bearing obli
gations of residents, corporate or other· 
wise. 

But such license tax is not le\'ied on 
like securities of non-residents, cor
porate or otherwise, since it is the 
source of income, not the situs of the 
evidence of the indebtedness or of the 
!<ecurity which governs the levy. 

May 8, 1934. 
Your letter to us of the 24th ult .. 

gives such a clear and concise state
ment of the facts that we take pleasure 
in reproducing it as follows: 

"The Montana Life Insurance Com
pany is a corporation organized under 
the laws of the State of Montana with 
its principal place of husiness in Hel' 
ena, :\iontana. It also has qualified 
and is permitted to and does tranf;
act business in several western states 
including the states of California, Ida
ho, Minnesota, North Dakota, Oregon, 
South Dakota, Utah, Washington untI 
Wyoming. 

"Its income is derived from the fol
lowing sources, to-wit,: 

"1. Interest on U. S. Government 
securi ties. 

"2. Interest on bonds and warrants 
of the State of Montana and its po. 
litical subdivisions and Montana cor
porations, and interest on notes se
cured by mortgages upon Montana real 
estate. 

"3. Interest on bonds of other states 
and foreign municipalities and bonds 
of foreign corporations, including rail
way, industrial and public utility 
bonds. 

"4. Interest on premium notes and 
policy loans made to: 

(a) Residcnt policy holders. 
(b) Nonresident policy holders. 
"All of such securities are in the 

possession of said Insurance company 
at their main office in Helena. 

"In computing the Montana corpora
tion license tax, which is administered 
by this Board, are we entitled to in
Clude as income of this domestic cor
poration: 

"1. Interest on government securi
ties'! 

"2, Interest on bonds of other states 
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