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power to contract for the transporta
tion of high school pupils, and. as the 
contract was shown to be indh·j,.:ible 
and 110 budget authori7.ed anywhere to 
pay for transporting high school pupils. 
the court could not, of course. uphold 
such contract. 

The decree does not state, of course, 
the legal grounds hut a letter from the 
prior county attorney indicates that 
the court might ha\'e decided the ques
tion upon the ground that there was 
no statute authorizing transportation 
of children out of olle district into an
other unless the trustees closed the 
school in that district. We think it 
very likely that the following language 
in section L Chapter 102, Laws of 
1929, ma~' authorize transportation 
without the closing of the schools: 
"Wben they deem it for the best in
terest of such district. and the pupils 
residing therein. that any of such pu
pils should be sent to a school in their 
own or some other district. they must 
expend any moneys belonging to their 
district for the pur.pose of either pay
ing for the tl"llnsportation of such pu
pils from their homes to the puhliC" 
school or schools of such district or 
for their board, rent or tuitioll; while 
actually attending such school, .... *." 

Since the law requires the attendance 
of all children within certain ages, we 
think that. the words "any of such 
pupils" haye a significance. If the pro
\'ision read "all of such pupils". it 
would c1earl\' indicate thnt the school 
in the district must he closed before 
the transportation was authorized. Ha \-
ing used the language "any of such pu
pils," it mnst ha\-e contemplated that 
a part of the pupils might be trans
ported even though a II of them were 
not transported, and sincc all PUI)ils 
within certain ages must go to school, 
necessarily there must be a local school 
left to educate those not transported. 

"Till you consult with the trustees 
upon the possibility that a method 
might be found in Chapter 102, Laws of 
1929, amending Section 1010, H. C. M., 
Ifl21, which provides that the trustees 
of a school district. may contract for 
the transportation of pupils and Illa~' 
also permit pupils attendillg other 
schools to take advllntage of the COII
\'enience of such transporta tion opera t
ing in their locality even though such 
pupils attend a school that is not a 
public school. The contract of the trus-

tees of District No . .'l. with the bus 
operator. must, of course. be confined 
to the transportation of pupils of the 
plementary district, to be made a charge 
against District No.3. The statute, as 
we construe it, does not prohibit the 
carrying of other pupils if the charge 
or expense of the transportation of such 
other pupils is not a chat'ge 01' expense 
against Dishict No.3, such other pu
pils paying 'Itheir proportionate f'hare 
of the cost of such transportation." 
Possibly the high school might pay for 
the transportation of the high school 
pupils. As we recall. the Dillon high 
.~chool, where the high school pupils at
tell(l. does not provide for transporta
tion. Such being 'the case the high 
school pupils taking advantage of the 
transportation line operated- by the 
contract to transport the elementlll'Y 

. pupils, or their parents, would have 
to 111lY their proportionate share for 
such transportation. 

Said Section 1010, as amended, em
powers the Board to either furnish 
transportation for pupils, or pay for 
transportation per pupil as set out in 
the statute. The schedule may he 
changed by the board suhjed. to the 
approval of the county supel·intendent. 

The statute does not proyide any 
schedule of allowance for hoard. etc., 
but it is reasonable to assume that the 
schedule for transportation would be a 
fair guide in fixing the amount to be 
allowed for hoard, rent and tuition, tak
ing into account, the fact that the par
ents would he relieyed of the expense 
of the board of the pupils at home. 

The statutes pro\-ide that the trus
tees may expend school funds for the 
purposes named. So long as such fund" 
are expended in good faith and wi,thin 
the intent and tel'IIls of Ole statute we 
think the method is left to the discre
tion of the Board. 

Opinion No. 518. 

Licenses-Ta.xation-\VresUiJIg 
Exhibitions. 

HELD: Chapter 103. Laws of 11)27, 
does not apply to wrestling exhibi,tions 
so as to require the promoters to take 
out a license lind to pay a 5% tax ul>on 
receipts. 

April 24, 1934. 
We acknowledge receipt of yours of 

the 21st which is as follows: 
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"We would thank you 'for your early 
opinion, as to whether or not the pro
visions of Chapter 103 of the Laws of 
1927, applies to wrestling exhibitions 
such as are now being held in some of 
the larger cities of Montana. 

"Do these exhibitions come tmder 
the license provision of the Act. and 
are the gross receipts subject to the 
5% tax as specified in the law?" 
Said Chapter lOB is a reYision of 

, the Btate .Uhletic CDmmission Act, orig
inally enacted as Chapter 100, Laws 
of 1919. 

The Act deals exclusively with box
:llg eXhibitions, except that in Section 
3 incidental reference is made to wres
tling. ·We do not think such reference 
sufficient to justify the conclusion that 
the legislature intended to hit \'e the 
provisions of the Act apply to wres
tling to the same extent that it plainly 
applies to boxing. 'Ve are, therefore, 
of the opinion tha t the Act does not 
require those promoting wrestling ex
hihitions to obtain a license nor make 
their reeeivts subject to the 5% tax. 

Opinion No. 519 

Waters and Water Rights-Navigable 
Rivers--Dry Bed-Islands 

-Avulsions. 

HELD: The lied of a na\'igable 
stream is owned by the State and not 
br the riplll'ian owner or by the United 
States. 

A sudden change of the course of a 
stream is called an a yulsion and the 
law differs from the ordinal' v law of 
accretion. ., 

In case of avulsion the State of IIIon
tana has title to the abandoned river 
bed. The same rule might apply to the 
increase of an island caused by an 
avulsion (as distinguished from accre
tion) . 

April 27, 1934. 
You inquire as to the right of tbe 

State of Montana to the abandoned beu 
of the ~lissouri River which is now 
(Iry and lies west of the lands of 
George Nichol in Lot 8, Section 22 and 
Lots 2, 5, and 8, Section 27, Township 
26 ""orth, Range 41 East, Montana 
:\Ieridian, and also certain lands which 
ha ve been added to the eastern portion 
of the island owned by Mr. Nichol by 
reason of the change in the stream. 

You submit with your letter a plat 
and letter furnished II~' ~Iajor T. B. 
Larkin. 

The general rules for determining the 
ownership of islands in navigable and 
non-navigable waters within this state 
are set forth in opinion No. 4-15, date!l 
February 7, 1934. 

From the papers submitted it appears 
that one George ""ichol was the oWlier 
of a certain island in the Missouri 
RiYer. If we take the position that the 
Missouri RiYer is and was a nayigahle 
stream, the bed of the stream is o\yned 
by the State of :\Iontana and not 'hy 
the riva rian owner or the Unit£'d 
States. (ShiYely Y. Bowlby, 152 U. S. 1, 
58: Scott v. Lattig. 2:27 U. S. 2:2!).) 'l'hi>; 
rulellppears to be fully settled lIy 
these and other cases. decisions of the 
Supreme Court of the United Stlltes. 

When we consider the question' of 
who becomes the owner of the dry bc(l 
of a navigable I;\'er which sud~leJll~' 
changes its course. ho,veyer, the author
ities are not so cleal·. The followin!-: 
authorities held that the abandolle(l 
riYer bed hecomes the property of the 
State: Rees Y. McDaniel, 115 Mo. 145, 
21 S. W. 913; Kothstine Y. Feldmann, 
298 Mo. 365, 250 K W. 58!); Cooley Y. 

Golden, 117 Mo. 33. 23 S. W. 100. 21 
L. R. A. 300; Stockley Y. Cissana, 'l1!) 

Tenn. 135, 104 S. W. 792: State Y. 

~Itlllice Pulp Co., 119 Tenn. 47, HM 
S. W. 437. 

This change suddenly made in the 
course of a "trellm is called an anll
sion and the law differs from the ordi
nary law of accretion. In two cascs, 
Kinkead v. Turgeon, 74 Nell. 573, 10-1 
N. W. 1061, 109 K W. 744, 1 L. R A. 
C~. S.) 762, 7 L. R. A. (N. -S.) 316, 
121 Am. St. Rep. 740, 742, 13 Ann. Cas. 
43, and Manry Y. Robison, 56 S. W. 
(2d) 438, a case decided in Texas in 
1932. the conclusion is reached that the 
abandoned riYer bed belongs to th£' 
riparian owner instead of to the State. 
In the first case the absencc of a stat
ute is one of the important grounds 
on which the decision is based. In the 
second of these cases the proYisions of 
the civil law and special Texas stat
utes are applied. In this latter case the 
subject is very fully discussed but 
slime can not be considered entirely an 
authority for the reason that the ch'il 
law and peculiar statutes are applied. 

Section 6674, He\'ised Codes of Mon-
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