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ty, are incapable of e~tablishing residence, for the purpose of relief thert'in,
in another county.
March 31, 1934.
You request an opinion from this office on the following question: '"Is it
possible for one county to send its indigent poor into another county, pay
for his support in the adjoining county
until he has established a residence in
the new county and then discontinuc
paying for his support?"
We have no statute specifically in
point. Section 4532 R. U. ilL 1\)21, as
amended, however, provides that when
one applies for public relief and the
county finds the applicant is a resident
of another county, the county board
must cause the applicant to be removed
to the county of which he is a resident.
"In most jurisdictions the town or
county of a pauper's legal settlement is
liable for his support, and where relief
has been given ·to such pauper by another town or county, or by the state,
it is entitled to reimbursement hy the
place of his settlement, and a statute
providing for the support of paupers by
the town to which they 'belong' means
the town in which they are settled.
and not the town in which they reside."
(48 C. J. 524.) In some states the ohligation to care for the poor is placed
by statutes, at least. in part, upon towns,
and "settlement" as used in this connection in many court decisions has practically the same meaning as the term
"legal residence" as used in our statutes.
Section 4521 R. C. M. U)21 places the
care of the poor exclush'ely under the
supervision of the board of county commissioners, no obligation being imposed
upon cities or towns.
The policy of other states may be
gathered to some extent from the following cases:
Fayette Co. v. Bremer County, 50
Iowa 516, 9 N. W. ::172, held an insane
pauper removed from one county to
another and supported by the former
for a year after her removal to the
latter did not lose her settlement in
the county from which she removed.
In this case the court stated that a
contrary rule would lead to abuses and
injusti(.'e-"helpless paupers could be
secretly transported by counties charg-

;H5

cd with their support and other counties would become liable therefor."
In Hansen v. Saar, 61 Iowa, 616, 1-1
N. W. 206, it was held that the county,
in order to prevent a pauper from another county from establishing a residence, was required by statute to notify the officials of the county where
the pauper formerly resided before the
county where the pauper then resided
could require the other county to remO\'e or support such pauper.
By statute paupers supported at public expense in one county or town in
the state of New York, are incapable
of establishing residence in another
county or town.
In Directors of Home for Destitute
Y. Fayette County Almshouse, 72 Penn.
Sup. Ct., 4m, it was held that "a person
who is chargeahle as a pauper in one
district ana is receiving aid from it, cannot change his residence to another district as long as shch assistance continues." Commenting upon the case the
court said: "One who is a pauper and
unable to support himself, and who
calls on the state for aid and assistance to do so, the state has a right, to
say how he shall be supported and
where, and can require him, while
being thus supported at public expense,
to stay in the place of his last legal
settlement • * •. "
Your statement of facts and the authorities cited, we think, justify the
conclUSion that the person to whom
you refer is a resident of Golden Valley
county and your officials would be
within their powers in removing him to
that county. A different rule would enable one county to unload its paupers
npon another by supporting them for
the statutory time necessary to establish residence in the county to which
they were removed. 'Ve think the New
York statute is founded on sound prinCiples and that it would be held to
be the rule ill the absence of ;;tatutory
proyisions,

Opinion No. 506
~(ortgages-Foreclosw·es-Sheriff's

Certificate and Deed-Bankruptcy,
HELD: The l!~ederal Statute, pro\'iding for jurisdiction in Bankruptcy
Courts of agricultural compositions and
extensions, is intended to include a
moratoriulll for farmers pending and
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during t~se proceedings; therefore,
said Act forhids the issuance of a
sheriff's certificate and deed upon foreclosure while such proceedings are
pending,
April 9, 1934.
You inquire as to your duty in the
following case: On March 3, 1933, there
became effective 47 Stat. 1470, 11 U. S.
C. A., Sec. 203; Sec. 75 Bankruptcy Act,
a law authorizing Courts of Bankruptcy
to .take jurisdiction of agricultural compositions and extensions. On ~iarch 21
a party filled a petition for composition and extension under this Act. On
March 27 the sheriff sold real estate
belonging to the same party under a
decree of foreclosure. Except for such
Federal Act a sheriff's deed would
issue on March 27, 1934. You inquire
whether or not you are prohibited from
issuing such sheriff's deed by reason
of this Federal statute.
The general Bankruptcy Law has
IJeen upheld and the filing of a petition in Bankruptcy has been held, generally, to be a caveat to the whole
world. The Act. in question provides:
"n. The filing of a petition pleading for relief under this section shall
subject the farmer and his property,
wherever located, to the exclusive
jurisdiction of the court. * * *"
"0. Except upon petition made to
and granted by the judge after hearing and report by the conciliation commissioner, the following proceedings
shall not be instituted, or if instituted
at any time prior to the filing of a
petition under this section, shall not
be maintained, in any court or otherwise, against. the farmer or his property, at any time after the filing of
the petition under this section, and
prior to the confirmation or other disposition of the composition or extension proposal by the court: * * *
"2. Proceedings for foreclosure of a
mortgage on land, or for cancellation,
recission, or specific performance of
an agreement for sale of land or for
recovery of possession of land ;".
The only authority we have on the
subject is the law. It has never been
construed so far as we have been ahle
to ascertain. In 22 American Bar Association Journal, January, 1934, pp.

9-11, 36, cited in Legal Periodical Digest, 1934, Sec. 513, by Professor .John
Hanna, the Act is discussed generally.
.As stated by Professor Hanna, this
law is intended to include a moratorium for farmers pending and during
these proceedings. In the absence of
any authorities on the question we will
adopt the conclusions reached by the
courts in similar questions on the Bankruptcy Law and hold that the Federal
Statute forbade the issuance of the
sheriff's certificate as issued in thi"s
case and that, as such certificate was
wrongfully issued, no sheriff's deed
should issue in this case.
This Federal Law does not deprive
the holder of a mortgage or other lien
of his mortgage or lien. It does permit fifteen farmers in any county to
petition for the appointment of a conciliation commissioner. The commissioner is appointed by the Bankruptcy
Court. Thereafter an insolvent farmer
may file a petition to effect a composition or an extension of time to pay
his debts. The filing of this petition
stays all le,ies, attachments, mortgage
foreclosures or similar proceedings. 'i'he
further proceedings are explained in
the Act.

Opinion No. 507
County Commissioners-Relief-Poor
-Emergency OpeJ-ations,
Liability for.
HELD: The county is liable to a
physician who performs an emergency
o11eration where the facts show that
delay to first obtain authority from
the county officials would have caused
extreme suffering and probably endanger the life of the patient.
April 10, 1934.
Supplementing our opinion No. 497,
dated March 13, 1934, relative to the
duty of the board of county commissioners to care for the poor, you will
note the fact that the statutes vest in
the county board liberal discretionary
powers in all such matters. No hard
and fast rule can be laid down. It is
for the board, in its sound discretion
to determine .the merits of each case.
(Jones V. Cooney, 81 Mont. 340).

