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$50.00 has heen set aside, subject to 
appropriation on the part of the legis
lature? That body has acted on the as
sumption that it is. Section 3670, Re
vised Codes 1921, as amended by sec
tion 1 of Chapter 53, LaW's of Hl::l3, 
provides: "All sums collected or re
ceived from the sale of hunting and 
fishing licenses 01' permits, from the 
sale of seized game or hides, or from 
fines, damages collected for violations 
of the fish and game laws of this state, 
from the appropriations, or received by 
the Commission from any other source, 
shall be turned over to the State Treas
urer, and placed by him in a special 
fund known and designated as the 
'State Fish and Game Fund', provided, 
that out of any fines imposed by a 
court for the violation of this Act, the 
costs of prosecution shall be paid to the 
county where the trial was held, in 
any case, where the fine is not imposed 
in addition to the costs of prosecution. 
Said fund is hereby exclush'ely set 
apart and made available for the pay
ment of all salaries, pel' diem, fees, ex
penses and expenditures of every source 
and kind Whatsoever, authorized to be 
made by the State Fish and Game Com
mission under the terms of this Act, 
and said funds shall be expended for 
any and all such purposes, by said 
Commission, subject to the proper audit 
and allowance by the State Board of 
Examiners and by (to) appropriation 
hy .the Legislath'e AssemlJly of each 
session." 

At its twenty-third regular session 
the legislature appropriated $69,000.00 
for salaries of administrative officers 
and employees and $31,300.00 for sal
aries of fish hatchery employees from 
the fish and game fund and so much 
of said fund as may be necessary and 
availahle for capital, repairs and other 
operations, for each fiscal year of the 
lJiennium extending from .July 1, 1H::l:3, 
to June 30, 1H35, inclusive. No other 
appropriations were made out of the 
fund. The act setting apart the above 
and other amounts provides that all 
appropriations contained therein shall 
be used for the purposes clesignated 
and for no other purpose. 

'l'he legislath'e assembly having es
tablished the fish and game fund there 
cannot be any doubt that it is pri
marily under its control and subject 
to disposition only at its hands. (State 
v. Clausen, 229 Pac. 5; B. F. Sturte-

vant Co. Y. O'Brien, 202 N. W. 324: 
Robb. v. Knapp, 171 Pac. 115G; State 
,:. Stover, 27 Pac. 850; .Jackson v. Gal
let, 228 Pac. 1068; Edwards v. Chil
ders, 228 Pac. 472; Gamble Y. Velarde, 
13 Pac. (2d) 559; Holmes v. Olcott, 
189 Pac. 202; 59 C. J. 240. See also, 
nfcAdoo Petroleum Corp. v. Pankey, 
294 Pac. 322.) 

The legislature, .then, having made 
no appropriation to meet the situation 
mentioned in the communication, it is 
our view that the Fish and Game Com
mission was and is without power to 
do anything in the premises. As has 
been already pointed out appropriating 
moner for the purpose of enabling ad
ministrath'e officers to make refunds 
in proper cases is a matter exclusively 
for the legislat.ure. 

Opinion No. 502 

POOl'-CoWlty Commissioners-Poor 
Funds-lWlief. 

HELD: '1'he County Commissioners 
may use POOl' funds to pay for truck 
and team rentals, gas and oil, black
smiths' repairs, and maintenance of 
equipment in connection with employ
ment under C. W. A. Relief if the Com
missioners find the same necessary 
for relief of the poor. 

March 26, 1934. 
You have asked my opinion whether 

the board of county commissioners 
would be justified and legally entit.le(} 
to transfer money from the POOl' fund 
to the road fund for the following 
purposes: 

"1st. To pay for truck and team 
rentals .to carryon C. W. A. and Re
lief Labor Employment and transpor
tation of men to work projects. 

"2nd. To pay for gas and oil for 
trucks and equipment used in the 
employment of the Relief of C. W. A. 
workers, and 

"3rd. '1'0 pay for blacksmith re
pairs and maintenance of equipment 
necessary to the employment of Relief 
and C. 'V. A. workers." 
This office has had occasion to gh'e 

consideration to similar questions. I 
call your attention to the following 
opinions: No. 423, No. 378 and No. 43B, 
this volume. 

This office may not determine the 
facts, as that is 'within the province 
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of the county commissioners. If the ex
penditure of the money for the pur
poses above mentioned is necessary, as 
set forth in the opinions above referred 
to, then it would seem that the county 
commissioners have authority to use 
for these purposes money in the county 
poor fund. If the expenditure of money 
for these purposes is necessary for the 
relief of the poor through employment, 
it -is my opinion that no transfer of the 
found would be necessary. 

I call your attention, however, to 
Chapter 43, Laws of 1933. 

Opinion No. 503 

Grain Eleva.tors-Elevators-Licenses 
-Chain Store Act. 

HELD: An operator of a grain ele
vator who sells thereat to members of 
the public grain, seed, feed and coal, 
or some or any of them, is engaged in 
maintaining and conducting a mercan
tile establishment and must obtain the 
license and pay the filing and license 
fees required by Chapter 155, Laws of 
1933. 

March 27, 1934. 
Your request for an opinion regard

ing the liability of an owner or operator 
of one or more grain elevators within 
the State of Montana to pay a license 
fee or fees under the Chain Store Act, 
has been received. 

Our understanding is that operators 
of grain elevators not only purchase 
and store grain in them but they also 
sell grain, seed, feed and coal out of 
them to whomsoe,-er needs the same. 

Sections 1, 2, 5 and 8 of Chapter 155, 
Laws of 1933, (the Chain Store Act) 
are as follows: 

"1. That from and after the first 
day of July, 1933, it shall be unlawful 
for any person, firm, corporation, as
sociation or co-partnership, either for
eign or domestic, to operate, main
tain, open or establish any store in 
this state without first having ob
tained a license so to do from the 
State Board of Equalization, as here
inafter provided. 

"2. Any person, firm, corporation, 
association or co-partnership deSiring 
to operate, maintain, open or establish 
a store in this state shall apply to the 
State Board of Equalization for a li-

cense so to do. The application for a 
license shall be made on a form which 
shall be prescribed and furnished by 
the State Board of Equalization, .. • •. 
If the applicant desires to operate. 
maintain, open or establish more than 
one such store, he shall make a sep
arate application for a license to op
erate, maintain, open or establish each 
such store, but the respective stores 
for which the applicant desires to 
secure licenses may all be listed on 
one application blank. • .. * 

"5. E"ery person, firm. corporation, 
association or co-partnership opening, 
establishing, operating or maintaining 
one or more stores or mercantile es
tablishments, within this state, under 
the same general management, super
vision or ownership, shall pay the li
cense fees hereinafter prescribed for 
the privilege of opening, esta blishing. 
operating or maintaining such stores 
or mercantile establishments ... • • 

"8. The term 'store' as used in this 
Act shall be construed to mean and in
clude any store or stores or any mer
cantile establishment or establish
ments which are owned, operated, 
maintained or controlled by the same 
person, firm, corporation, co-partner
ship or associations, either domestic 
or foreign, in which goods, wares or 
merchandise or petroleum products of 
any kind, are sold, either at retail or 
wholesale." 
The statute. the salient provisions of 

which are quoted, with the exception 
of those that fix the fees, is all-em
braCing. It contains no exceptions. 

Our view, then, is that an operator 
of a grain elevator who sells thereat to 
members of the public grain, seed, feed 
and coal, or some or any of them, is 
engaged in maintaining and conducting 
a mercantile establishment and must 
obtain the license and pay the filing 
and license fees required hy the Act. 

Opinion No. 505 

Relief-Poor-Residence, Establishing 
New Residence While on County 

Relief-Counties. 

HELD: A county may not, by sup
porting indigent poor in another county, 
be relieved of its duty to support sllch 
indigent poor. 

Indigent, poor, who are being sup
ported at publk expense in one coun-
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