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pears that the applicant is a resident

of some other county of the state, the

Board mar provide him with transportation funds to move to the county
of which he is a resident.
"Section 4533. Non-Residents Furnished Temporary Relief.
Persons
who have not been resident of a county one (1) year mllY be furnished relief by the Commissioners in cases of
extreine necessity and destitution."
It "ill be noted that the new act authorizes temporary relief to an~' one
on application. but permanent relief
only to persons who haye resided in the
CO~11lt~· for not less than one year next
preceding the date of application.

'Vho is a "resident" under the prodsions of the act is in some doubt,
and the authorities gi,e definitions
that are not readily reconciled. 19 C.
.T. at page 396 says: "That there is a
difference in meaning between 'residence' and 'domicile' is shown by the
fact that a person may have his resi<Ience in one place while his domicile
is in another." Residence is said. by
the same authority, to be of a more
temporar~' character than domicile, but
Section 33. R. C. M., 1921, appears to
give the word "residence" the same
]lermanent character as most authorities give to "domicile."
Chapter 102, Laws of 1931, Section
2, relating to giving preference in the
employment of bona fide residents on
public impro\'ement work, provides in
part as follows: "A bona fide resident
of Montana is herehy declared to be a
person, who :1t the time of his said
employment and immediately prior
thereto, has lived in this State in such
a manner and for such time as is sufficient to clearly justify 'the conclusion
that his past habitation in this State
has been coupled with intention to
make it his home. Sojourners, or persons who come to Montana solely in
pursuance of any ('on tract or agreement to perform such labor, shall und!'r no circumstance be deemed to be
bona fide residents of Montana within
tllf' meaning and for the purpose of
this Act." This. however, is a special
act and is cited here merely to show
the trend of legislation on the subject.
Subdivision 7 of Section 33, R. C. M.
1921, provides that "residence can be
changed otily by the union of act and
intent" and appears to be detennina-
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ti"e of the question in this state. The
"intent" there referred to must be dete!"l1lined by the facts and circumstances involved in the particular case
under consideration.

Opinion No. 499
COlDlty Commissionet's-PurchasesMaterial and Supplie8---1Courthouse, Repair of.
HELD: The purchase of materials
and supplies in excess of $500 for repairing a courthouse is within the provisions of Chapter 8, Laws of 1933.
March 23, 1934.
Ueplying to your inquiry as to whether a purchase of supplies in excess
of $500 for repairing the courthouse,
comes within the proYisions of Chapter 8, Laws of 1933, I wish to advise
that since the said chapter coYers "materials, or supplies of any kind, for
which must he paid a sum in excess
of $500," it is m~' opinion that such
purchase would come within said
chapter.
I think it was the intention of the
legislature to require competitive bidding for all purchases in excess of
$500.00. At any rate, to be safe, I
would advise that the commissioners
comply with the prOYisions of this law.

Opinion No. 500
Licenses-Wholesalers-Interstate
Commerce-Order, Definition of.
HELD: One who does not take orders but conducts a wholesale business
from a truck is a dealer at who'lesale
and subject to the provisions of Chapter
164, Laws of 1933.
'Yhat constitutes an order for merchandise to be shipped into the state
must he determined by the facts and
circumstances of each case, but a request for fruit and vegetahles, without
quality, quantit~', amount, price, etc.,
would hardly amount to an order.
March 24, 1934.
Cuncerning your further inquiry rei ath'e to the "wholesale license law" I
wislt to advise that if the facts are as
you state them in your letter, to-wit:
the trucker does not take and fill orders and does not, maintain a place of
Imsiness outside the state where he
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keeps his merchandise, but simply buys
merchandise upon the open market
wherever he may be able to find it.
loads in onto his truck, brings it into
the State of Montana and sells it direct from his truck, then in my opinion
he would be a "dealer at wholesale"
within the meaning and subject to the
proYisions of Chapter 164, Laws of
Ul33.
You have asked for a definition of
the word "order" and whether a request or "order" for "fruit and vegetables" without specifying quantity.
quality, price. date of delivery, etc.
would be within the meaning of an
"order" as usen by the authodties
cited in our opinion No. 294, under
da te of August 8th, Hl33. It is my opinion tha t this would hardly be a bona
fide order but would seem to amount
to "no more than the mere subterfuge to
evade the law. An aCCel)tance of such
a request or so-called "order" would
be too indefinite to constitute a binding contract upon the merchant who
made it. It, is difficult if not impossible to give an exact definition of an
order which would be applicable in all
cases. The facts and circumstances of
each case would have to be considered
before we could determine its legal
effect.

Opinion No. 501
Fish and Game Commission-Licenses
-Refunds-Appropriations
-Legislative Assembly.
HELD: Appropriating money for the
purpose of enabling administrative officers to make refunds in proper cases
is a matter exclusively for the legislature.
The legislature haYing made no appropriation, setting apart a fund out
of which the State Fish and Game Commission may make refunds where the
licensee has purchased the wrong license, or two of the same type of licenses, the Commission was ann is
without power to do anything in the
premises.
March 26, 1934.
The following communication addressed to you by the State Game 'Varden has been referred to us for an
appropriate opinion:
"Occasionally there arises in this

department the necessitJ' for making
a refund for a license. A party may
apply for the wrong license, through
ignorance of the law, and then wish
a correction made; or, as has happened a few times, a licensee may
misplace his original fishing license.
purchase another, and then find his
original license.
"In the past, we have always had
these matters adjusted by having the
licensee make claim on this department for the amount involved. However, the State Auditor now advises
us that he cannot issue warrants for
refunds.
"In order to cope with this situation, the Fish and Game Commission,
at their meeting held January 12, set
aside a fund of $50.00, to be called
Account Number 119!)R-Refunds on
Licenses. 'Vill ~'ou kindly advise us
how we should handle this fund so
that the necessary refunds may be
made without conflicting with the
rules of the State Auditor's office?"
Section 34, Article V, of the Constitution, provides that "no money shall
be paid out of the treasury except upon
appropriations made by law, and on
warrant drawn by the proper officer
in pursuance thereof, except interest
on the public debt," and section 10,
Article XII, of the Constitution, provides that "all taxes levied for state
purposes shall be paid into the State
Treasury, and no money sliall be drawn
from the treasury but, in pursuance of
specific appropriations made by law."
In giving effect to these provisions
of the Constitution the supreme court
in the case of First National Bank y.
Sanders County, 85 Mont. 450, held
that that portion of section 2222,
Reyised Codes 1921, which assumes to
provide for a refunding to the county
of the state's share of taxes returned
to the taxpayer is inoperative. The
state auditor could not lawfully follow
the statutory direction in the absence
of legislative appropriation.
The authority to make an appropriation is vested exclusively in the legislature, and no commission or individual
has any power whatever to expend public money without a legislath'e appropriation therefor. (Holmes y. Olcot.t,
189 Pac. 202; 59 C. J. 235-240.)
Is the State Fish and Game Fund,
ont of which no "doubt the said sum of

