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The position of the courts generally 
is summarized in 59 C. J. 250, as fol­
lows: "Where a specification of the 
amount is required, it is not essential 
or vital to an appropriation that it 
should be for an amount definitelY as­
certained prior to the appropriation; 
and an appropriation, the amount of 
which will be made certain by a mere 
mathema'tical computation, if the pro­
\'isions of the act are carl'ied into ef­
fect, sufficiently complies with this re­
quirement. Where such a requirement 
is recognized, if there is no constitu­
tional provision rcquiring the fixing of 
a maximum in dollars I\nd cents, an ap­
propriation Illay be va Ii d when its 
amount is to be ascertained in the fu­
ture from the collection of the revenue." 

It is our view, based on the foregOing 
and other authorities, that the legis­
lative assembly may in an appropria­
tion bill set apart the proceeds of a tax 
income derived from some public source 
or fees paid into a state department 
for a specific public purpose without 
<1efini,tely naming the amount. 

'Vhether or not such method of mak­
ing appropriations is sound legislative 
policy is a different question, and one 
which we are confident your committee 
will properly resolve. 

The Legislati\'e Assembly has on oc­
casion apprOIH"iated definite amounts 
for certain departments and at the same 
t.ime provided that such amounts shall 
he paid from fees, earnings or income 
of such departments so far as sufficient 
hefore using the apportionment from 
the genera I fund. 'Ve see nothing 
wrong with the practice. 

See also: 59 C. J. Sec. 389, p. 249. 
Atkins v. State Highway Department, 
201 S. W. 226 ('l'exas) ; Long v. Board 
of Trustees, 157 N. K 3~)5 (Ohio, 11)26) ; 
State ex reI. Spencer Lens Co. v. Searle, 
100 N. W. 770 (Neb. In06); State ex 
reI. Davis v. Clausen, 295 Pac. 751, 
(Wash. In31) ; State ex reI. Shuff y. 

Clausen, 229 Pac. 5. 

Opinion No. 5 

Public Officel-s-Official Bond, Tardy 
Filing of. 

HELD: Statutes requiring an oath 
of office and bond at'e usually directory 
in their nature; and unless the failure 
to take the oath or give the bond by 

the time prescribed is expressly de­
clared, ipso facto, to vacate the office. 
the oath may be taken or the bond 
given afterwards, before the term he­
gins if no vacancy has been declared. 

January 9, 1933. 

Your request for nn opinion respect­
ing the status of Marie A. McLean, act­
ing Count~' Clerk of Deer Lodge County, 
has been received. 

According to the facts before us, 
~Iarie A. McLean received a majority 
of all the \'otes cast a,t the last general 
election for the office of County Clerk 
of Deer Lodge County and was given 
notice of her election on or about the 
24th day of November, 1932, but she did 
not file her official bond (after ap­
proval hy the District Judge) and the 
oath of office until the 30th day of 
December, 1932. 'l'he Board of County 
Commissioners of Deer Lodge County, 
however, took no affirmative action in 
the matter prior /Xl her qualification as 
such County Clerk. 

In view of the circumstances we think 
the ca'se of State ex reI. Wallace v. 
Callow, 78 Mont. 308, is controlling. 
There the Supreme Court held that sec­
tion 432, Revised Codes of Montana, 
1921, is directory only and that thc 
fruilure of the officer-elect to qualify 
within the thirty-day period did not, 
ipso facto, work a forfeiture. The Court 
further held, in effect, that if an of­
ficer-elect file the oa th and bond after 
the lapse of the thirty-day period but 
before the term of office begins and the 
appointing authority remain quiescent 
up to the time such filing occurs, then 
the power to declare a vacancy after­
wards and make an appointment is lost. 

The great weight of authorit)', in­
deed, is to the effect that "Statutes re­
quiring an oath of office and bond are 
usually directory in their nature; lind 
unless the failure to take the oath or 
give the bond by the time prescribed 
is expressly declared, ipso facto, to va­
cate the office, the oath may be taken 
or the bond gh'en afterwards, if no va­
cancy has been declared." (Dillon on 
;\Jun. Corp. 4th Ed. ; ,Vallace v. Callow, 
sup I'll ; In re Bank of Mt. Moriah's 
Liquidiation-CanBey, Com't·. v. VHlage 
of Mt. Moriah. 4!) S. W. (2d) 275.) 
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In conclusion, we think l\iarie A. Mc· 
Lean is the de jure County Clerk of 
Deer IJOdge County and entitled to all 
the rights and emoluments of the office. 

Opinion No. 6 

Public Officers-Compatibility of 
Offices. 

HELD: Two offices or positions of 
employment which are not inconsistent 
or incompatible may, in the absence of 
any prohibition in the constitution or 
statute, be held hy the same person. 

January 10, 1933. 

In your letter of .January 7, you have 
requested my opinion as to whether you 
would have the right to deputize the 
'inspector employed by the Regional 
Agriculture Credit Corporation, to in­
spect grain in storage under the farm 
storage act, and to seal such grain as 
he may accept for loans by using the 
~tate's seal provided for this purpose. 
You state that it is not the purpose of 
such inspector ,to perform all of the du­
ties of the inspector as specified in the 
farm storage act, nor to receive the com­
pensation provided in said act, but that 
he desires principally to seal said grain 
hy using the state seal. 

You are advised that we are unable, 
after a careful search, to find anything 
in the federal or state constitutions, or 
the federal or state statutes forbidding 
you to make such appointment, nor do 
we find any inconsistency or incompati­
bility in the functions of the deputy of 
the Regional Agriculture Credit Cor­
poration, with that of a deputy grain 
inspector under the farm storage act. 
H is our opinion, therefore, that you 
have the right to make such appoint­
ment. See Opinions of Attorney Gen­
eral, Volume 1, page 67; Volume 2, page 
13; Volume 4, page 32; Volume 5, page 
57. 

The common law rule is stated in 46 
C. J. p. 941, section 46, as follows: "At 
common law the holding of one office 
does not of itself disqualify the incum­
bent from bolding another office at the 
same time, provided there is no incon­
sistency in the functions of the two 
officers in question. But where the 
functions of two offices are inconsist­
ent, they are regarded as incompatible." 

Opinion No. 8 

Employees of Legislatul'e-Compensa· 
tion of LegislatUl-e-Constitu· 

tional Law. 

HELD: Neither house, acting alone. 
can change the rate of compensation of 
the Y:llious attaches and employees of 
the legislative assembly. 

January 12, 1933. 

'Ve have your inquiry for information 
concerning the rate of pay of employ­
ees of the Legislative Assembly. 

Section 28, Article V of the Consti· 
tution of the State of ~Iontana pro­
vides: 

"The legislative assembly shall pre­
scribe hy law the number, duties and 
compensation of the officers and em­
ployees of each house." 

The Constitution therefore commands 
that the compensation shall be fL'i:ed 
by law. This means that there must be 
an agreement hy both houses and that 
the bill shall receive the Goyernor's 
signature, unless it be passed over his 
veto. 

Section 76 R. C. M. 1921 specifically 
provides the number, designations and 
rate of compensation of the various at­
taches and employees. It would seem. 
under the constitutional provision above 
c'ited, that neither house, acting alone. 
can change the rate. 

Opinion No. 10 

County Commissioners-Powel's-Auto­
mobiles-Budget. 

HELD: If the Board of County Com­
missioners. in the exercise of a sound 
discretion, deems the use of an auto­
mobile necessar~' for the convenient, 
economical and orderly dispatch of the 
business of a county, the provision of 
Section 44()5 is broad enough to vest it 
with the power to purchase such auto­
mobile. 

January 12, 1933. 
You have requested my opinion as to 

whether or not the board of county 
commissioners has authority under th'e 
law to purchase an ~utol1lobile for the 
use of a county. 

This authority, if it exists at all. 

cu1046
Text Box

cu1046
Text Box




