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and due, and which constituted a lien
upon the property." In that case the
old district claimed the taxes due and
the court upheld its contention. (SeE'
also, Waldron v. Lee, 5 Pick. (Mass.)
323; and Ovitt v. Chase, 37 Vt. 196
202.) 56 C. J. Sec. 853, page 731, lay~
down the general rule as follows:
"Taxes which have been levied and become due prior to the time of the detachment may be collected, the detachment not affecting the validity of a
levy already made, and the duty of a
tax collector to collect and turn over
school taxes levied by the proper authorities is not affected by the subsequent detachment."
A different rule seems to be implied
by Section 1028, R. C. M., 1921, relating to the creation of new districts.
That section provides that the division
of funds shall he made by the county
superintendent in the manner therein
provided. A similar method might be
followed in your case without doing
any great injustice to anyone, but if
such method is adopted it must be kept
in mind .that, if there is any bonded
indebtedness outstanding in the old
district, territory may not be detached
from such district without consideration for the bondholders. To permit
taxpayers to transfer from one district
to another to escape tax obligations is
not to be encouraged.
To sum up the situation, our statutes are not specific in the matter but
in dealing with similar questions seem
to imply that the detached territorv
shall carry with it the right to its ow~
revenues, not, however, without taking
into account the indebtedness left hehind. For the reasons stated we do
not think the case of Hill County v.
Liberty County, supra, furnishes a precedent controlling here. On the other
hand, the citations from other states
are specific and we think they should
be followed and the old district be given the delinquent taxes.
In your opinion to the county superintendent, you advised her that she
should issue an order directing the
county treasurer to make the transfer.
We think the procedure outlined by
Section 1028 may be followed in this
matter. The procedure therein authorized is that the superintendent shall
certify to the treasurer the transfers
or apportionment to be made, and such
certificate will be the treasurer's authority to make the apportionment.

Opinion No. 485.
Water Conservation Board-ClaimsExpenses, TI·a.velling and l\faintenance
-Pel' Diem Expenses.
HELD:

Chapter 35, Laws of the
Session, 1933, dealing
With a particular group of persons and
restricted to them, provides that the
membp.rs of the Water Conservation
Board shall receive "actual traveling
and maintenance expenses."
E~traordin~ry

March 7, 1934.
I ha,:e your request for an opinion
concernmg Claim No. 598708 executed
by It. R. Purcell, a member of the Water Conservation Board. You ask two
specific questions. "1. Did the same
Legislative Assemhly limit persons engage? in the service of the State, .both
e~ectIve antI appointive, to $4.00 per
dIem expense, but make an exception
to the allowance in the case of the 'Vater Conservation Board, which may do
nothing further than spend $100,000.00
of the taxpayers' money?" 2. "May
a warrant be legally issued for expense
items in excess of $4.00 per day·!"
If the first question be answered in
the affirmative, it follows that a warrant may be legally issued for the items
in excess of $4.00 per day.
It is possible the legislature did make
an exception in favor of the Water
Conservation Board. The Act provides
(Sec. 3, Oh. 35, Laws Extraordinary
Session, Twenty-third assembly) that
the members shall receive "actual traveling and maintenance expenses."
This Act deals especially with a particular group of persons and is restricted to them. Chapter 32 of the same
seSSion, amending a prior act in other
particulars, is general in its scope. A
proviSion for a limited expense is inconsistent with a provison for allow~nce of actual expense.
The Water
Conservation Act was passed and approved alter Chapter 32.
In a majority of jurisdictions a special law, local or restricted in its operation, which is positively repugnant to
a former general law, impliedly repeals
and supersedes the former general law
\\ithin the limits to which the special
law applies, or at least creates an exception to the former general law. (59
C. J. 937, and cases cited in Note 25.)
It is not essential to determine this
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question, howe\'er. for members of the
'Vater Consenation Board are not persons affected by Chapter 32, as prescribed lIy the terms of the act itself.
You will note that Section 1 of Chapter 32, applies to two classes of persons: (1) Persons whose duties consist of full or partial time in traveling
to perform any services for the state
undet· monthly or yearly salary, including elective and appointh'e officers;
(2) persons who are nQt the authorized
executives of any department but who
may be sent by any authorized executive of any department upon a special
mission.
The Water ConserYation Act fixes
the compensation of an appointed member of the Board at $10.00 per day for
each day actually engaged in the performance of. the dutes of his office, so
that Mr. Purcell does not come within
the class of persons on monthly or yearly salaries. Neither does he come within the second class because he is not
one sent by command of any executive
of any department on a special mission. On the contrary, he is one of the
executives of the department himself
and is commanded by the law to attend
meetings of the Board and not by any
order of any executive.
For these reasons it is my opinion
tha t the items may be paid.

Opinion No. 486.
l\iothel's Pensions-Insufficient Funds
-Pro Rata Payment.
HI~LD:
~1., 1921,

Under Section 10483, R. C.
as amended by Section 2,
Chnpter 133, Laws of 1933, 50% of the
Poor }j'und of the County is nutomaticnlly set aside for pnyment of Mothers
Pension 'Va rran ts.
All mothers on the Mothers Pension
Roll or Fund of the county are on an
equal footing.
Where the resid ue of the fund is not
sufficient to pay even one month's pension for the remainder of the fiscal
year, it should be pro rated among the
mothers entitled thereto.
March 7, 1934.
Your request for advice is as follows:
"At the commencement of the fiscal
yenr July 1st, 1933, the County Commissioners estimated that the cash on
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hand amounted to $1,127.02, with the
\'evenue estimated to accrue from onehnlf the six mill levy, permitted as
the maximum for the poor fund, and
with the estimated revenue from the
payment of delinquent taxes nnd the
payment of the $2.00 poll tax, that
the full amount of revenue which
would accrue to the Widow's Pension
Fund would be $68.140.00, and therefore, budgeted for payment of Mothers' Pension the sum of $68,140.00 for
the fiscal year, 1933-1934.
"At the commencement of the fiscal
year there was the sum of $11,080.00 in
registered warrants against the Widows' Pcnsion, and the sum of $1.597.00 in interest on such warrants,
making a total of $12,677.00. These
sums were paid which left a total of
$55,463.00 estimated revenue ayailable for the purpose of paying the
Mothers' Pension Claims for the fiscal year 1933-1934.
"The claims allowed and paid to
date amount to the sum of $51,470.00.
leaving a balance in the fund of $3,993.00.
"As the amount already paid out.
including the balance on hand,
amounts to the full amount estimated
to accrue to the Mothers' Pension
}j'und or one-half the poor fund, it is
our belief that under the law, it will
he necessary for us to cease all payments to those entitled to draw a
Mothers' Pension for the balance of
the fiscal year. The amOlmt remaining in the fund of $3,993.00 is insufficient to pay in full all of the mothers lawfully on the l\fother's Pension
Holl and entitled to payments for the
next month. It would require the
sum of $6,390.00 to pay those entitled
to be paid in full.
"'Ve would appreciate very much
your opinion as to what disposition we
should make of the amount of $3,993.00 in the Mother's 'Pension Fund."
On the same state of facts the county attorney of Silver Bow County,
Montana, wrote you to the following
effect:
"Section 10,483, R. C. M. 1921, as
amended by Section 2, of Chapter 133,
Laws of the Twenty-third legislative
Session of the State of Montana, provides where material to this pOint, as
follows:
"'All warrants shall be drawn
upon the poor fund of the County

