
OPI:\,IO:\'S OF THE ATTORXEY GEXERAL 329 

Opinion No. 477. 
Legislative Assembly-Members­

Liquor Contl'ol Board-Liquor Vendor 
-Appointments-Civil Office. 

HELD: A Liquor Vendor is not, 
within the meaning of Section 7, Arti­
cle V of the Constitution, a civil officer. 
Therefore, the Liquor Control Board 
may appoint, during his term, a mem­
her of the Legislature to the position of 
Vendor. 

February 28, 1934. 
You have asked for an opinion on 

the question whether it is lawful for 
the Liquor Control Board to appoint 
a member of the LegislatiYe Assembly, 
during his term, to the position of 
liquor vendor. 

A vendor, under Chapter 105, Laws 
of 1()33, is appointed by the Montana 
Liquor Control Board. The statute 
does not fix his term of employment 
or prescrihe his salary. The statute 
does not prescribe his duties in detail, 
but leaves that function to the Board; 
the vendor is not required by law to 
file the usual oath of office. He is not 
required by law to give an official 
bond, although the Board has required 
a bond. He is issued no commission to 
evidence his right to the pOSition. His 
duties are more largely clerical than 
executive. He performs functions exer­
cised hy the state in its proprietory, 
rather than in its sovereign or gm'ern­
mental capacity. 

Applying to these facts the rules laid 
down in State ex reI. Barney v, Hawk­
ins, 79 Mont. 506, 257 Pac. 411, it is 
my belief that the position of "vendor" 
under Chapter 105, Laws of 1933, is 
not a "civil office" within the meaning 
of Section 7 of Article V of the Con­
stitution of the State of Montana, 
which provides that "No senator or 
representative shall, during the term 
for which he shall have been elected, 
be appointed to any civil office under 
the state; * • .. " and, therefore, the 
Liquor Control Board may appoint, 
during his term, a member of the Legis­
lature.to the position of vendor. 

Opinion No. 478. 
Legislative Assembly-Membel's­
Assistant Income Ta....:: Auditor­

Appointment-Civil Office. 
HELD: The office of Assistant In­

come Tax Auditor is not a "civil of-

fice" under the Constitution. There 
are no constitutional or statutory pro­
,;sions in this state which prohibit the 
employment of a Legislator in a posi­
tion created by the assembly of whiCh 
he was a member, 

March 1, 1934. 
I ha "e your request for an opinion 

as follows: 
"This date the office of the State 

Auditor received a supplemental pay­
roll of the State Board of Equaliza­
tion for the month of February, 1934, 
which said payroll includes the name 
of Jerry O'Connell, who, according to 
the said payroll, is occupying the po­
sition of Assistant Income Tax Audi­
tor for the State of Montana at the 
rate of pay of $200.00 per month. 

"It would appear as if .Jerry O'Con­
nell, named in the payroll, is the duly 
electec1, qualified and acting State 
Representative from Silver Bow 
County and has served as such elec­
th'e memher of the Legislative branch 
of the State Government in the regu­
lar and extraordinary sessions of the 
Twenty-third Legislative Assembly. 

"Section 7, Article V of the Consti­
tution of the Sta te of Montana pro­
vides interalia: 

'No" * * representative shall, dur­
ing the term for which he shall have 
been elected, be appointed to any 
civil office under the State;' 
"It is apparent to this office that 

the appointment of Mr. O'Connell to 
the office in question has been made 
during the term for which he was 
elected a State Representative. 

"Your opinion is respectfully rc­
quested as to whether a warrant may 
be legally issued, pursuant to the 
above mentioned payroll, in light of 
the above quoted Constitutional pro­
vision." 
The request does not state the exact 

duties of assistant income tax auditor 
but upon investigation we find nothing 
in the statutes which creates such a 
pOSition or defines its duties either di­
rectly or indirectly. We enclose here­
with copy of an opinion No. 477, this 
volume, upon the same question relat­
ing to liquor vendors, which we think 
answers your question namely, that 
the position of Assistant Income Tax 
Auditor is not a "ch,n office" within 
the meaning of said constitutional pro-
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