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the state are entitled. The authority
given by the legislature in the instance
named is b~' implication denied in other cases. It is my opinion, therefore,
that such redemption money will have
to be paid out of the general fund.
In answering your third question. I
11m not unmindful of Section 2207
which provides: "At any time after
IIny parcel of land has been bid in bv
. : the. county as the purchaser thereof
<__ for taxes, as provided in section 2191,
\ . the same not having been redeemed,
the county treasurer shall assign all
the right of the county therein, acquired at such sale, to any person who
shall pay the amount for which the
~ame was bid in, • '" *."
Under this statute the county treasurer has no discretion to refuse to assign the rights of the county in lands
in which the county is not interested,
except in the collection of the tax
thereon. Where, however, the county
has an interest in the land aside from
the tax due, the county commissioner,,;
have a duty under the powers granted
in Section 4465 R. C. M. 1921 as amended by Chapter 100, Laws of 1931. to
protect the property of the county.
Upon default of the purchaser in payment of either the taxes or the purchase price installments, the county
commissioners undoubteclly have the
right to cancel the contract, when the
county holds the tax sale certificates.
(See Opinion No. 161, this volume.)
Since it may be necessary to protect
thc interest of the county in the land,
it would seem that an order to the
county treasurer to withhold assignment until actual cancellation is made
is but a step in the same direction and
within the powers as well as the duties
of the board of county c.'ommissioners.
I find no decision by our Supreme
court to the contrary and until such
decision is rendered, if ever, and until
a person who desires to purchase such
tax sale certificates, can show a clear
legal right thereto, it is my opinion
that the board of county commissioners in the interest of the county, ha~
the right to and should instruct thc
county treasurer to withhold aSSi",'11ments of tax sale certificates on property covered by delinquent contracts.

GENERAL

Opinion No. 464.
Cities and Towns-City TreasUI'crBond, Reduction of-Cit.y Council.
HELD: In the absence of statute or
contract prohibiting it, the amount of
the bond required of the City treasurer
may be reduced if the city council deem
it excessive.
February 16, Hl34.
You have submitted the question:
"'Vhere the uond of a City Treasurer
has been fixed by ordinance in the
amount of $100,000.00, amI a subsequent Council has deemed the amount
of the bond is excessi\'e, can the Council reduce the amount of the hond during the term of the City Treasurer'!'
Section 5017 Revised Codes of Montana 1921 provides: "The city treasurer, city clerk, and city marshaL alHI
such other city officers as the council
ur ordinance may require, must give
official bonds, in such sums and seem'ities as the ordinance may prescribe,
which bonds must be approved by the
council and filed with the city clerk,
except the bon!l of the city clerk, which
must be filed with the city treasurer.
and no officer must become 'suret~' upon
the official bond of another." Hection
6236. R. C. M. 1!)21, as amended by
Chapter 145, Laws of 1923, provides
that the premium on a surety compan~'
bond furnished by a city official shall
be a proper charge against the general
fund of the City.
I find no statute prohibiting the reduction in the amount of snch bond
where it is deemed excessive. Since
the amount of the bond is not fixed by
statute, but left to the discretion of the
city counCil, in the a hsence of statute
or contract prohibiting it, I am of the
opinion that the amount of snch bond
lllay be reduced if the city council
deem it excessive. There appears to be
no good reason why this may not be
done and the cost of city government
thus reduced.

Opinion No. 465.
Schools-Budget--Levy.
HJ<jLD: Sections 5 and 11, of Chapter 178, Laws of 1933, are not incon-
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sistent; Section 5 regulates the preparation of a preliminary budget by the
school boai·d. and Section 11 places
certain limitations on boards of county commissioners in making the levy.
The levy up to seven mills is legal
whether or not it prodnce $125, or lllore,
per pupil, but the levy may not exceed
se\-en mills.
J;~ebruary 17, 1934.
You call attention to an apparent
discrepancy between Sections 5 and 11
of Chapter 178 of the Laws of Montana, 1!l33. There is no real tliscrevallcy between these two sections; each
must be complied with.
Section 5 regulates the preparation
of a preliminary budget by the boards
of trustees of districts and for the
county high schools. Section 11 places
certain limitations on boards of county
eommissioners in making the levy.
The first limitation is that the total
levy shall not exceed seven mills, exeept as later pro\-ided in that section.
If a levy of seven mills or less will
take care of the preliminary budget or
budgets, the necessary levy is not further limited. If it appears that a seven mill levy will not produce a sum in
excess of $125 for each pupil in the
county, the budget requirements are
to that extent limited.
Any attempt to exceed a seven mill
levy to produce a sum in excess of $125
per pupil resdiing in the county is unlawful under Section 11 of Chapter
178. A levy to raise a greater amount
per pupil. which levy does not exceed
seven mills. is not illegal.
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stranger, for a consideration less presumably than that required by section
2207, Revised Codes 1921, all the right
of a county in and to a part of a tract
of land bid in by it as the purchaser
thereof for delinquent taxes.
The authority of the county treasurer to assign is found in section 2207
and nowhere else so far as we can (liscover. It provides: "At any time after
any parcel of land has been bid in by
the county as the purchaser thereof
for taxes. as pl'(wided in section 2191,
the same not having been redeemed, the
county treasurer shall assign all the
right of the county therein, acquired
at such sale, to any person who shall
pay the amount for which the same
was bid in, with interest thereon at the
rate of one per cent per month, and
the amount of all subsequent delinquent
taxes, penalties, costs, and interest, as
provided by law, upon the same from
time to time when such tax became delinquent." The section also prescribes
a form of certificate to the assignee
which closely conforms to the quoted
part thereof.
In view of the plain language of the
statute we think the county treasurer
is without power to assign the right of
a county to a part only of the tract hid
in or to take less for the assignment
of the right than the full amount specified in the sta tu teo
~'he treasurer of a county is a ministerial officer and has no authority other than that conferred on him expressly or impliedly by statute. (Rosebud
County y. Smith, 92 Mont. 75; 15 C.
.J. 511.)
Opinion No. 467.

Opinion No. 466.
Delinquent Taxes, Property Bid in by
County fOI'-Assigrnnent of Part of
Tmd of PI'operty-County
Treasurer.
HELD: '.rhe county treasurer, under
Seetion 2207, H. C. M. 1921, is without
power to assign the right of a county
to a part only of a tract bid in for delinquent taxes; or to take less for the
assignment of right than the full
amount specified in the statute.
February 19, 1934.
You hu\-e asked us whether or not
the county treasurer may assign to a

Parent and ,Child-Stepfather-Custody of Children.
Held: A stepfather of children whose
mother is deceased, has, by reason of
the relation merely, no right to the custody of the children hut he may be entitled to the custody if he stands in
loco parentis to such children.
A person standing in loco parentis
to 11 child is entitled to the custody of
snch child as against third persons.
February 19, 1934.
You have asked my opinion on the
following facts: "A., the father of two
children, died, his widow later marry-

