
OPI~IOXS OIl' THE ATTORNEY GEXERAL 307 

which did not re-open for business, can-
1I0t be assessed on its moneyed capital 
but must be assessed on its solvent 
credits like any other corporation. 

February 6, 1934. 
On Saturday, 1:1arch 4, 1933 at 9 :45 

A. M., the Go\'emor of the State of 
1Iontana declared a bank holiday com­
mencing immediately. The Conrad 
Banking Company of Great Falls, in 
accordance with the proclamation of 
the Governor, did not open the bank for 
husiness on that day and thereafter re­
mained closed and was placed in charge 
of a liquidating agent under the Super­
intemlent of Banks. The question you 
have suhmitted is whether the Conrad 
Banking Company should be assessed 
as a bank on its moneyed capital or as 
any other corporation on its solvent 
credits. 

Assessment of property is made on 
the status existing at 12 :00 o'clock M., 
011 the first Monday of March each 
year. (Section 2002 R. C. M. 1921.) 

Section 95, Chapter 89, Laws of 1927 
provides: 

"Whenever any bank ceases to do 
business as a bank no taxes shall be 
le\'ied or collected in accordance with 
the laws governing the assessment of 
banks, but its property shall be as­
sessed in accordance with the laws 
governing the assessment of similar 
property of private corporations." 

Since the Conrad Banking Company 
had ceased to do business as a bank 
before the first Monday of March, 
1933, under the provisions of the fore­
going quoted statute, taxes could not 
he levied on its moneyed capital as a 
banking institution but its property 
should have been assessed in accord­
ance with the laws governing the as­
sessment of similar property of private 
corporations. The bank should there­
fore ha\'e been assessed on its solvent 
credits. 

Opinion No. 444. 

Livestock-Tuberculin Tests-­
Expenses. 

HELD: Where funds available to 
Livestock Sanitary Board are not suf­
ficient to provide an immediate tuber­
culin test of dairy cattle, and such test 
is necessary, incidental expense in as-

sisting the State Veterinary Surgeon 
and his deputies may be paid by coun­
ty, being in the interests of public 
health. 

February 6, 1934. 
You have requested my opinion on 

the question whether the county may 
payout the sum of $350.00, which sum 
is required to employ persons to assist 
.the State Veterinarian and his depu­
ties in making a tuberculin test of dairy 
cattle in the county. It is claimed that 
such a test is necessary immediately 
as there are 1225 families who are de­
pendent upon the sale of dairy products 
for a living and that a market for such 
products cannot be found unless such 
test is made and the dairy cows are 
certified as free from tuberculosis. 

Although Section 3280 R. C. M. 1921 
provides that the expense of testing of 
livestock and the sanitary inspection 
of dairies, milk depots, etc., shall be 
paid for by the Uvestock Sanitary 
Board out of such funds as the said 
board may have at their command, it is 
claimed that the appropriation and 
available funds do not permit such im­
mediate test to be made. 

The purpose of the Livestock Sani­
tary Board in all matters relating to 
the execution of its sanitary pfrwers 
as to livestock and their food products, 
is the protection of the public health. 
It has been proved beyond any doubt 
that tuberculosis, as well as some of 
the other diseases are transmitted to 
humans from dairy cows. It is a well 
known fact that through the activities 
of the Livestock Sanitary Board, the 
State Veterinarian and his deputies in 
eliminating tuberculosis in cattle, the 
disease in humans has been very mate­
rially cut down. The legislature has 
recognized this fact and has required 
the cooperatiJ:>n of state, county and 
local boards of health. 

"It shall be the duty of the state 
and several local boards of health of 
any county, city, town, or village in 
this state to cooperate with and as­
sist the livestock sanitary board in 
all matters relating to the execution 
of its sanitary powers as to livestock 
and their food products under this 
act, in such manner as may be bY the 
livestock sanitary board prescribed, 
either by general regulation or direct 
order." (Section 3284 R. C. M. 1921.) 
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The powers and duties of county 
boards of health are set forth in the 
following statutes: "The local or coun­
ty board of health shall have power to 
abate all nuisances affecting the pub­
lic health; to destroy, prevent, and re­
move all sources of filth and causes 
of sickness or disease, and to guard 
against the introduction of communi­
cable diseases by the exercise of proper 
and vigilant medical inspection and 
control of all persons and things in 
their respective districts, which, for 
any reason, are liable to communicate 
contagious diseases. * * *." (Section 
2469 R. C. M. 1921.) " .. * * and all 
expenses incurred by a county board 
of health in the enforcement of the 
IH"ovisions of this act, shall be paid 
from the general fund of the respective 
counties, on presentation of an item­
ized and verified account. * * *." (Sec­
tion 2470 R. C. M. 1921.) 

In an opinion by D. M. Kelly, Vol­
nme 6 Opinions of the Attorney Gen­
eral, page 15, it was held that the ex­
penses incurred by the sheriff in en­
forcing the quarantine regulations un­
der orders of the state veterinarian, 
are a proper charge against the county. 

While the' immediate result of a tu­
herculin test may be the disposition of 
dairy products and thus to the inter­
ests of all the people of the county, 
fundamentally the primary oiJject is 
the public health and should the coun­
ty board of health approve the claim 
it would be a proper charge against the 
(;ounty. 

Opinion No. 445. 

Islands-State Lands-Navigable 
Waters-Non-Navigable Waters. 

HELD: General rules for determin­
ing the ownership of islands in navi­
gable and non-navigable waters within 
the state are set forth. 

February 7, 1934. 
You request an opinion from this of­

fice on the following matter: "Will 
you kindly give me your opinion as to 
the ownership of islands formed in 
navigable and unnavigable streams for 
our future guidance in this office. This 
matter is continually coming up and 
we would like to establish a course of 
action with reference to such islands. 
Further, does the date of survey of the 

adjacent sections to such streams de­
termine the ownership of such islands. 
Chapter 12, Part IV, of the Civil Codes 
touches upon the ownership of islands, 
but the sections therein contained do not 
seem to explain the matter sufficiently 
for our purpose." 

"The State is the owner of all land 
below the water of a naYigable lake or 
stream; * * *" Sec. 6674, R. C. M., 
1921. This ownership arises as a right 
of sovereignty and not by conveyance. 
Upon admission to the Union, the 
state, by virtue of its sovereiguty, be­
comes the owner of all lands under 
navigable waters within the state. 
~fartin v. Busch, 112 So. 274, (Fla.); 
Barney v. Keokuk, 94 U. S. 324, 24 L. 
Ed. 225; Hardin v. Jordan, 140 U. S. 
371, 35 L. Ed. 428; Knight v. U. S. 
Land Asso., 142 U. S. 161. 35 L. Ed. 
974; 'Shively v. Bowlby, 152 U. S. 1, 38 
L. Ed. 331; Lowndes v. Town of Hunt­
ington, 153 U. S. 1, 38 L. Ed. 615; Mor­
ris v. United States, 174 U. S. 196, 43 
L. FAl. 946; Scranton v. Wheeler, 179 
U. S. 141, 45 L. Ed. 126; United States 
v. Mission Rock po., 189 U. S. 391, 47 
L. Ed. 865; Hardin v. Shedd, 190 U. S. 
508, 47 L. Ed. 1156; Economy Light & 
P. Co. v. United States, 256 U. S. 113, 
65 L. Ed. 847. 

Montana acquires no rights to lands 
under the Swamp Land Act. (Section 
17 Enabling Act.) 

Such ownership, however, is subject 
to the control of Congress in the in­
terest of interstate and foreign com­
merce, and the general public. Scott v. 
Lattig, 227 U. S. 229, 57 L. Ed. 490; 
44 L. R. A. (N. S.) 107. 

"The words 'all land' in Section 
6674 evidently refer to that below the 
low-water mark, for in Section 6771 
it is provided that 'except where the 
grant under which the land is held 
indicates a different intent, the own­
er of the land, when it borders upon 
a na"igable lake or stream, takes to 
the edge of the lake or stream at low­
water mark; when it horders upon any 
other water, the owner takes to the 
middle of the lake or stream.' (And 
see Gibson Y. Kelley, 15 Mont. 417, 39 
Pac. 517.)" Herrin Y. Sutherland, 74 
Mont. 587, 595; 42 A. L. R. 937. 

"6822. Islands, in navigable streams. 
I slands and accumulations of land, 
formed in the beds of streams which 
are navigable, belong to the state, if 
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