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and the remaining 50/0 of all rents received for leasing the school lands
and of all other incomes from the public school funds shall be added annually to the public school funds of
the State and become and forever remain an inseparable and indolate
part thereof.
"It would appear that where Ten
Thousand Dollars ($10.000) has been
removed from the fund, which said
sum of Ten Thousand Dollars ($10,000) has been accumulated from interest on the school fund of the State.
and for rents received from the leasing of school lands and all other income from the public school fund. tha t
it woulcI be a physical impossihiIit~· to
cIistribute 1000/0 of all such income at
the ratio of 950/0 and 50/0 as provided
by the Constitution."
Section 2. Chapter 40, Laws of the
Twenty-thircI Legislative Assembl~' in
Extraordinary Session. provides that.
"the State Treasurer shall deposit forty per centum of the (income) taxes
paid under this Act to the General
Fund, twenty per centum to the Common School Interest and Income Fund,
twenty per centum to the Common
SchOO!" Equalization Fund, and twenty
per centum thereof to the Emergency
Relief Fund. After March 31. 1935,
the State Treasurer shall deposit fifty
per centum of the taxes paid under this
Act to the General Fund, and twentyfh'e per centum to the Common School
Interest and Income Fund, and twentyfive per centum thereof to the Common School Equalization Fund."
A tax upon incomes is one of the
Constitutional methods of raising revenue (O'Connell v. State Board of
l<Jqualization, 95 Mont. 91, 25 Pac. (2d)
114). The fund resulting therefrom.
is a state fund and the legislature hnd
the right to apportion the proceeds of
the tax to any public purposes it saw
fit. Unless there is some pro"l'ision ill
the fundamental law to the contrary,
the power to tax and the power to apportion taxes are identical and inseparable. (State v. State Highway Commission, 89 Mont. 205, Collins v. Humphrey, 27 S. W. (2d) 102; 61 C. J.
1520) .
Furthermore, the legislature, so long
as it keeps within constitutional limits,
has plenary power in matters relating
to appropriations. In other words, it
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is vested with exclusive power to determine how, when and for what purposes
public funds shall he applied in carrying on the government.
(State •.
State Board of Examiners, 74 Mont. 1:
59 C..T. 197, 238).
The fact that you have set up a fund
designated as "The Income Tax Administration Fund" iR of no consequence at all. There was no apparent
necessity for so doing except. possibly.
for convenience in bookkeeping. The
warrant for some administrative expense is, in each instance, dra wn
against the general fund, the common
school interest and income fund, or the
common school equalization fund. and
this ma~' be done in turn as to one or
another up to the limit of the appropriation so long as the proper proportion is maintained in charging the
three funds. For prpsent purposes, of
course so much of any such fund as
is not drawn against in this way rema ins in tact.
In conclusion, as the tax on incomes
is certain to put far more into the common school interest and income fund
and the common school equalization
fund than will be taken out of them
for general administrative expenses,
we see no danger of infringement of
the constitutional provision cited or
any other constitutional pro\'ision.

Opinion No. 438A

Wal-ehouse Receipts-Lost Warehouse
Receipts-Procedure.
HELD:
~cribed

No procedure being pre-

hy statute to obtain an order

of the court and bond as required by
statute in cases where warehouse receipts are lost. no exclush-e prncerlure
can be prescribed, bllt a procedure is
suggested which will protect all of the
interested parties.
January 30. 1934.
Relath'e to Sections 4092 and 4132,
R C. M. lU21, pertaining to lost warehouse receipts, you inquire what procedure to follow in order to obtain an
order of the court and bond as required
by statute.
No procedure has been prescribed by
these sections or by other sections of
the Code and therefore it is not possible for us to prescribe an exclusive
procedure. In my opinion, a good pro-
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cedure to follow would be to prepare
a petition addressed to the Court setting out the facts and signed by the
owner of the lost storage tickets. To
this petition might be attached the proposed bond executed by the owner of
the ticket and his sureties. There
might also be attached to the petition
an appearance on the part of the warehouse company stating that it has read
the petition and believes that the facts
therein stated are true and that the
bond attached to the petition is satisfactory to it hoth as to form and financial responsibility of sureties. These
papers could all be presented to thc
Court at once without any actual appearance on the part of any of the interested parties.
The Court would
then have jurisdiction to make its order for the delivery or purchase of the
grain and approval of the bond. The
papers should then be filed with the
clerk of the district court in the county in which the grain is situated.
It is my opinion that the procedure
outlined above would be both a simple
and a satisfactory proceeding and that
if it is followed all of the interested
parties would be protected.
Opinion No. 439

County Commissioners-Ail-pol-t. Purchase of Land for-Poor-Poor Fund-

Transfer of Funds.
HELD: Whether or not funds from
the Poor Fund of a county ma~' be used
to purchase land for an airport within
thc county, to be constructed under the
C.
A., is a question of fact which
the county commissioners must determine in the exercise of a wise, sound
and honest discretion.
If the county commissioners find
such expenditure necessary, no transfer
of funds is necessary but same ma~' hp
spent out of the Poor Fund.

"T.

February 2, 1934.
You have inquired whether Sander;;
County may transfer funds from the
poor fund to purchase land upon which
an airport may be built at Plains ill
the said county to meet the requirements of the Civil Works Administration, where the latter is prepared tt:
spend not less than $5,000 nor more
than $15,000 on the construction of such
airport, such sum being several times

the amount required for purchase of
the land. You say it is impossible to
lease the land required and that a pur·
chase is necessary to meet the requirements of the Civil Works Administra·
tion.
No exact method of providing for the
care and maintenance of the dependent
poor of the county is prescribed by
statute. N"ot enough facts are given to
ena ble me to determine whether the
method suggested is reasonably suitable or necessary to accomplish this
purpose. Will the expenditure of this
money for land for an airport result
in the employment of the dependent
poor. and, if so, to what extent? What
would be the comparati,e result if an
amount of money equal to the cost of
the land were spent in gh'ing employment in other ways or in furnishing
supplies for the dependent poor? If
the money spent for such land would
result in giving equal or grea ter employment or in providing an equal
amount or more care and maintenance
of the dependent poor than could be
accomplished by the spending of the
same amount of money in other ways
and if the expenditure of such sum is
actually necessary in order to properly
meet the emergency due to unemployment of the dependent poor then it
would seem that the power to make
such expenditure may be found in Section 4465 R. C. M. 1921 as amended by
Chapter 100, Laws of HIS1. These are
questions of fact, however, which the
county commissioners must determine
in the exercise of a wise, sound and
honest discretion. While the expenditure of this money for this purposc
and in fhis manner is ullusual. I mil
unable to say from the facts before me
that the purchase of said land under
the circumstances is not legitimately
incidental to or necessary for the relief
of the poor.
The money spent by the Civil Works
Administration is for the purpose of
providing relief to the unemployed poor
in a national emergency. In a local
emergency or in a time of extreme
need, a liberal construction, in my
opinion, should be given to the statute
so that the commissioners may not only
cooperate with the Civil Works Administration but also discharge their duty
of providing such care and maintenance
of the dependent poor in order that
they will not suffer for want of the

