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that either the commissioners, the of
ficer, or the deputy who has fixed or 
receiyed these salaries has violated 
uny statute. 

This opinion agrees and may be read 
in connection with 12 Attorney's Gen
eral Opinions, 377, and 11 Attorney's 
General Opinions, 113. 

Your office may have reached a dif
ferent conclusion' on this pOint. Such 
conclusion could readily he reached 
hased upon dicta in the case of Mode
sitt v. Fluthead County, 57 ~iont. 21G. 
un opinion of the Attorney Genernl 
prior to the enactment of Chapter 82, 
Laws of 1923, 8 Attorney General's 
Opinions, 168, und on dictu in certain 
other more recent opinions of the At
torney General's office where this par
ticular question was not directly sub
mitted. 

When we consider this question di
rectly and base our opinion solely upon 
the statutes to be construed and con
sider only what was actually decided 
by the Supreme Court, we are forced to 
the conclusion herein reached. 

Opinion No, 438 

Income Tax AdministJ'ation Fund
Common School Equalization Fund

Common School Interest and In
come Fund-AppJ'opriations 

-Legislative Assembly, 

HELD: A tax upon incomes is one 
of the constitutional methods of rais
ing revenue .. 

The Legislature, so long as it keeps 
within constitutional limits, is vested 
with exclusive power to determine how, 
when and for what purposes public 
funds shall be applied in carrying on 
the government. 

Since the income tax is certain to 
put far more into the Common School 
Interest and Income Fund and thc 
Common School Equalization Fund 
than will be taken out by the appropri
ution for general administrative ex
penses, there is no danger of infringe
ment of any constitutional provision. 

February 2, 1934. 
Your letter to us of recent date is in 

part as follows: 
"Your opinion is respectfully re

quested as to whether or not a war
rant may be legally drawn on the In-

come Tax Administration Fund, Sym
hoI 2!)fl of the records of this office, 
as the fund is now set up in the office 
of the State Treasurer. 

"Section 32. Chupter 181, Laws of 
1!l33 provides, 

'There is hereby appropriated from 
the genernl fund of the State of Mon
tana, the common school interest and 
income fund and the common school 
equalization fund not otherwise ap
propriuted, the sum of Forty Thous
and Dollars ($40,000), or so much 
thereof as may be necessary for the 
purpose of paying the expenses in
curred in the administration of this 
Act in proportion to the distribution 
of taxes collected under this Act.' 

"It is apparent that the Legislature 
intended to appropriate the sum of 
Forty Thousand Dollars ($40,000) for 
the cost of administering this Act. 
This sum to be taken from the gener
ul fund, the common school interest 
und income fund, and the common 
school equalization fund. 

"As the records of this office now 
stand a total amount of Ten Thousand 
Dollars ($10,000) has been trans
ferred out of the common school in
terest and income fund and a like 
amount out of the common school 
equalization fund, a total of Twenty 
Thnsand Dollars ($20,000), which said 
Rum has been transferred into the 
Income Tax Administration Fund. 

"No question could be raised on 
funds taken from the general fund 
under the appropriation, and as the 
common school equalization fund is 
created from re\'enue from severn I 
sources, it probably could be applied 
to the use in question. However, thc 
question arises as to the removal of 
funds from the common school inter
est and income fund for the purpose 
in question ....... 

"Under the terms of the Constitu
tion of the State of Montana, Section 
5, Article XI, it is made mandatory 
that 95% of all interest received from 
the school funds of the State and 95% 
of all rents received from the leasing 
of school lands and of all other in
come from the public school funds 
shall be annually apportioned among 
the several school districts, and the 
remaining 5% of all interest received 
from the school funds of the State 
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and the remaining 50/0 of all rents re
ceived for leasing the school lands 
and of all other incomes from the pub
lic school funds shall be added an
nually to the public school funds of 
the State and become and forever re
main an inseparable and indolate 
part thereof. 

"It would appear that where Ten 
Thousand Dollars ($10.000) has been 
removed from the fund, which said 
sum of Ten Thousand Dollars ($10,-
000) has been accumulated from in
terest on the school fund of the State. 
and for rents received from the leas
ing of school lands and all other in
come from the public school fund. tha t 
it woulcI be a physical impossihiIit~· to 
cIistribute 1000/0 of all such income at 
the ratio of 950/0 and 50/0 as provided 
by the Constitution." 

Section 2. Chapter 40, Laws of the 
Twenty-thircI Legislative Assembl~' in 
Extraordinary Session. provides that. 
"the State Treasurer shall deposit for
ty per centum of the (income) taxes 
paid under this Act to the General 
Fund, twenty per centum to the Com
mon School Interest and Income Fund, 
twenty per centum to the Common 
SchOO!" Equalization Fund, and twenty 
per centum thereof to the Emergency 
Relief Fund. After March 31. 1935, 
the State Treasurer shall deposit fifty 
per centum of the taxes paid under this 
Act to the General Fund, and twenty
fh'e per centum to the Common School 
Interest and Income Fund, and twenty
five per centum thereof to the Com
mon School Equalization Fund." 

A tax upon incomes is one of the 
Constitutional methods of raising rev
enue (O'Connell v. State Board of 
l<Jqualization, 95 Mont. 91, 25 Pac. (2d) 
114). The fund resulting therefrom. 
is a state fund and the legislature hnd 
the right to apportion the proceeds of 
the tax to any public purposes it saw 
fit. Unless there is some pro"l'ision ill 
the fundamental law to the contrary, 
the power to tax and the power to ap
portion taxes are identical and insep
arable. (State v. State Highway Com
mission, 89 Mont. 205, Collins v. Hum
phrey, 27 S. W. (2d) 102; 61 C. J. 
1520) . 

Furthermore, the legislature, so long 
as it keeps within constitutional limits, 
has plenary power in matters relating 
to appropriations. In other words, it 

is vested with exclusive power to deter
mine how, when and for what purposes 
public funds shall he applied in car
rying on the government. (State •. 
State Board of Examiners, 74 Mont. 1: 
59 C .. T. 197, 238). 

The fact that you have set up a fund 
designated as "The Income Tax Ad
ministration Fund" iR of no conse
quence at all. There was no apparent 
necessity for so doing except. possibly. 
for convenience in bookkeeping. The 
warrant for some administrative ex
pense is, in each instance, dra wn 
against the general fund, the common 
school interest and income fund, or the 
common school equalization fund. and 
this ma~' be done in turn as to one or 
another up to the limit of the appro
priation so long as the proper propor
tion is maintained in charging the 
three funds. For prpsent purposes, of 
course so much of any such fund as 
is not drawn against in this way re
ma ins in tact. 

In conclusion, as the tax on incomes 
is certain to put far more into the com
mon school interest and income fund 
and the common school equalization 
fund than will be taken out of them 
for general administrative expenses, 
we see no danger of infringement of 
the constitutional provision cited or 
any other constitutional pro\'ision. 

Opinion No. 438A 

Wal-ehouse Receipts-Lost Warehouse 
Receipts-Procedure. 

HELD: No procedure being pre
~cribed hy statute to obtain an order 
of the court and bond as required by 
statute in cases where warehouse re
ceipts are lost. no exclush-e prncerlure 
can be prescribed, bllt a procedure is 
suggested which will protect all of the 
interested parties. 

January 30. 1934. 
Relath'e to Sections 4092 and 4132, 

R C. M. lU21, pertaining to lost ware
house receipts, you inquire what pro
cedure to follow in order to obtain an 
order of the court and bond as required 
by statute. 

No procedure has been prescribed by 
these sections or by other sections of 
the Code and therefore it is not possi
ble for us to prescribe an exclusive 
procedure. In my opinion, a good pro-
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