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boards and commissions may exercise 
only such powers as are expressly 
given to them hy constitutional provi­
sion or statutory enactment and such 
powers as are necessarily implied from 
those so given. They have no powers 
heyond those granted by express pro­
"ision of law or necessary implication. 
Putting it in another way, they must 
administer the law as they find it. 
(Stat£ ex reI. Jones v. Erickson, 75 
~Iont. 429; 59 C. ,1. 111.) 

In view of the mandatol-Y language 
of the statute it is not necessary to dis­
cuss the insuranc"e features of the Na­
tional Banking Act of 1933. 

Our law being as it is, we are con­
strained to answer the question pro­
pounded to us in the negative. 

Opinion No, 432 

School Districts-Taxes Paid Under 
Protest-Wal'l'ants-County 

Treasurer, 

HELD: When taxes have been paid 
nnder protest and when the three per 
cent limit of indebtedness placed upon 
school districts by the constitution is 
not involved, the county treasurer may 
legally register school district war­
rants, so long as the amount of the 
warrants issued does not exceed the 
hu(lget and subject to the limitations 
of n. C. M. 964, as amended. 

When, howe,'er, the warrants issued 
exceed the constitutional limitation un­
less the amount of the protested taxes 
are taken into account, then the war­
rants would be void and the county 
treasurer is without au1hOl'ity to re6ris­
ter them. 

January 19, 1934_ 

~We acknowledge receipt of yours of 
December 15th, submitting the follow­
ing matter for our opinion: "A criti­
cal situation has developed here in re­
gard . to the finances of two of the 
school districts. The Northern Pacific 
and Milwaukee railroad companies 
ha ve protested school levies in these 
districts, lea "ing insufficient funds to 
operate these schools without register­
ing warrants. The county treasurer 
asked my opinion as to whether he 
might register warrants for the full 
900/0 of the school budget, in view of 

the fact that a large amount of the tax 
had been paid under protest." 

'Vc assume from your statement of 
facts that the question of three per 
cent limit of indebtedness placed upon 
school districts hy the Constitution, is 
not involved. If this assumption is 
correct it is our opinion that the coun­
ty treasurer may legally register war­
rants of school districts so long as the 
amount of the warrants issued does 
not exceed the budget. 

If, however, the warrants issued ex­
ceed the constitutional limit unless the 
amount of the protested taxes are tak­
en into account, then the warrants 
would be void and the treasurer is 
without authority to register them. 

In the recent case of John Farbo' Y. 

School District No. 1 Toole County, 95 
~·Iont. 531, our Supreme Court held that 
if the total indebtedness of a district. 
less the cash in the treasury to the 
credit of the district, had reached the 
three per cent limit any additional 
warrants issued would be void; that 
no delinquent taxes or other assets, 
other than cash, could be taken into 
account in figuring the three per cent 
limit of indebtedness. The court said 
in part: "The fact is, the warrants rep­
resent an indebtedness of the district: 
that the district may some day receive 
the amounts due on delinquent taxes 
does not alter the situation. To say 
the district does not owe the debt be­
cause it has assets upon which it may 
some day realize 'confuses indebtedness 
of the district. as nsed in the Constitu­
tion, with the question of insolyency. 
'l'he Constitution does not deal with 
* • * insolvency but with indebtedness'." 

In his work on Evidence, Dean Wig­
more likens the question to a person 
engaged in an obstacle race. The same 
illustration lllay apply here. 'We ha "e 
passed the ohstacle of the constitution­
al limitation and will hereafter consid­
er that no question of limitation of in­
debtedness under the Constitution is in­
,·olved. 

'.rhe next question is in construing 
the statutory limitation-are any de­
ductions permissible or required-to 
which the answer is made that no de­
ductions are required, that no deduc­
tions are to be made in computing 
these statutory limitations_ 

Chapter 82 of the Laws of 1925 pro­
yides: "Such warrants shall show for 
what purpose the money is required, 

cu1046
Text Box



300 OPINIO~S OF THE AT"J'ORNEY GE:\,ERAL 

and no such warrant shall be drawn 
unless there is money in the treasury 
to the credit of such district; provided. 
that school trustees shall have the au­
thority to issue warrants in anticipa­
tion of school moneys which have been 
levied, but not collected, for the pay­
ment of current expenses of schools. 
hut such warrants shall not be drawn 
in any amount in excess of the sum al­
ready levied." This statute is a stat­
ute of limitation and only limits when 
warrants are drawn to the fullest ex­
tent of the taxes levied. The limitation 
is 1I0t based on taxes collected, or to 
be collected; nor does the question of 
whether taxes are paid under protest 
make any difference in construing this 
statute. 

A similar situation prevails in con· 
nection with the construction of Chap­
ter 162. La ws of H133, amemling R. C. M. 
1012. That statute again reiterates the 
principle thnt warrants may issue in 
anticipation of collections of school 
moneys for which levies have been 
made. It then provides for a different 
limita tion. 'l'his limitation is ascer­
tained as follows: First, Add cash on 
hand at the beginning of the year; sec­
ond, 00% of all taxes levied by the 
school district; and third, All revenues 
receiyed from all other sources during 
the fiscal year. Warrants in any year 
cannot exceed the sum of these three 
items. 

The law further provides that in 
computing these items prior to the time 
when the revenues in the third class 
districts are not fixed, the revenues 
for the prior year shall be used as the 
hasis. In this statute, also, no deduc­
tions are made for taxes paid under 
protest; nor do the limitations dis­
cussed in the Farbo case, to be consid­
ered in connection with the constitu­
tional limita tion, in any manner affect 
the situation and they are not to be 
considered. 

The effect of each statute or consti­
tutional provision is to be considered 
by its own independent rules and re­
quirements, although warrants cannot 
be issued if prohibited by either of the 
statutes or the constitutional pro\'ision 
herein referred to. 

This matter is discussed at length 
for the reason that if we did not do SO 
this opinion, considered from some oth­
er angle where a different question was 
involved, might be misconstrued. 

Opinion No. 433 

l\(otor Vehicles-Registration and Re­
Regish-ation-Delinquent Taxes 

-Delinquent License. 

HELD: A county treasurer may not 
accept an application for the registra­
tion or re-registration of a motor ve­
hicle for the year 1934 without pay­
ment of delinquent property taxes on 
such vehicle which are not a lien upon 
real estate. 

Where applicant for registration 
shows good certificate of title to a mo­
tor vehicle, and where said motor ve­
hicle was operated in Montana during 
the year 1933 or previous years and 
was subject to registration or re-regis­
tration but was not so registered 01' 
re-registered in Montana, the county 
treasurer may accept application for 
registration without collecting deliIl­
quent license tax. 

The application for registration need 
not be a sworn or verified application. 

January 31, 1934. 
Your request for an opinion is as 

follows: 
"1. If a motor vehicle were subject 

to taxation in Montana for the year 
1933 or previous years, and the taxes 
on said motor vehicle were not paid 
and are not a lien upon real estate, 
can the County 'J'reasurer accept an 
application for the registration or reo 
registration of said motor vehicle for 
the year 1934 without paying such de­
linquent tax'! 

"2. Under the provisions of Senate 
Bill No.7, now Chapter 13 of the 1933 
Special Session Laws, if a motor ve­
hicle were operated in Montana dur­
ing the year 1933 or previous years 
and were subject to registration or 
re-registration in Montana, but was 
not so registered or re-registered for 
all or part of such time as it was sub­
ject to such registration can the Coun­
ty Treasurer accept the application 
for registration or re-registration of 
such motor vehicle for the year 1934 
without collecting any or all of the 
delinquent fees due for registration, 
proyjded the applicant has an a uthen­
tic and regularly issued certificate of 
title to such motor vehicle? 

"3. A sentence of the above Chap­
ter 13 reads: 'Provided that no appli­
cation for registration or re-registra-
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