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Whether a child of one-eighth Inclian blood is an Indian or of another
race depends, under the general rule
laid down by the courts, upon his environment, whether he has maintained
tribal relations with the Indians or not
and other facts.
In Farrell v. United States, 110 Fed.
n42, the court said: "The rule is that
children of free parents follow the
status of the father * * *. But there is
an exception to this rule which has
been generally recognized and acted
upon by the legislative, executive and
judicial departments of this gO\'ernment. * * • It is that the child of a
white citizen and an Indian mother
who is abandoned by the father and is
nurtured and reared bv the Indian
mother in the tribal relation, and is
recognized by the tribe as a member of
it, follows the status of the mother and
hecomes a member of the Indian tribe."
It was held in the case of In 1'1' Ca\llille, 6 Sa w~'er 541 that. the son of a
white Canadian father by an Indian
woman was not a white person within
the meaning of the naturalization laws.
This. decision did not refer to any
trihill relation of the offspring of mixed
blood nor to whether the father had
a bandoned such offspring or not. In
20 Attorney General Opinions (U. S.)
711, it was said: "Presumptively a perlion apparently of mixed blood residing upon a reservation and claiming to
he an Indian is, in fact, an Indian."
It is obvious from the foregOing that
the circumstances attending the bringing up of the child will govern in clas~ifying it as an Indian or otherwise.
If it has been under the care and custody of a white father as well as the
Indian mother, and has not maintained
its Indian tribal relations it would be
classed as a white person and may be
adopted by a white person, otherwise

not.
Adoption proceedings must be presented to and passed upon by the District Court, illld the best way to have
the particular case decided is to ad\ise
the interested parties to proceed with
adoption in the regular way and let the
court decide such case on its merits.
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LiqUOI' Control Board-Powers-Leases-Purchases of Liquor and Equipment--State Purchasing Agent.
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HELD: Under Chapter 105, Laws of
1933. (The Liquor Control Act) authority to purchase liquors and to lease.
furnish and equip liquor stores is confined exclush'ely to the 'Montana Liquor Control Board; the State Purchasing Agent has no authority in these
matters.
January 4, 1933.
You ha\'e asked us which of the two.
the l\fontana Liquor Control Board and
the State Purchasing" Agl'nt. is \'estell
with authority to purchase liquors and
lease, furnish and equip stores wherein such liquors may be sold, in order
to gh'e effect to the Stu te Liquor Control Act.
A careful consideration of Chapter
105. Laws of 1!)33 , (the Liquor Control
Act) aIHI particularly of Sections 2, Ci,
8, 9, 10, 35, n, 94. ns, O!) and 101
thereof, has convinced us tha t such all,
thority is confined exclusively to the
):[ontana Liquor Control Boarel.
It will he noted that the Act nowhere mentions the Stute Purchasing
Agent. He is not required hy it to llo
Hnything.
Moreover, under Chapter
55. Laws of 1923, the State Purchasing
Agent must udvertise for bids for practically all stute and institutional supplips, while the Act in question appears
to contemplate that liquors shall be
hought and stores leased, furnished
and equipped without that formality.

Opinion No. 416
Hanks and Banking-Superintendent of
Banks, Powers of-Proxies-Voting
Bank Stock.
HELD:
The Superintendent of
Banks has no authority under the 'statute to vote bank stock by proxy, and
his doing so would be inconsistent with
his duties as Superintendent and in
yiolation of Section 5S, Chapter S9,
Laws of 1927.
January 5, 1934.
You have submitted paragraph 6 of
a contract made in connection with till'
)Iontana Bank and Trust Company of
Great }j'alls, Montana, being in the following language: "6. 'While Mr. Bremer's stock in the new bank is to be issued to him, it is to be deposited under a Trust Agreement to be aplll'o\'ed
hy the Superintendent of Banks, with
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D. A. Crichton, A. t". Stiles and Frank
Hoherts as Trustees for the depositors
of the dosed bank. or their successors
in interest, such stock to be \'oted hy
the Superintendent of Banks of the
State of :\Iontana, or his successors in
office." You have asked my opinion
on the following question: "WilI you
kindly adYise me if I have any authorit~· to vote stock as Superintendent of
Banks, or whether I could 11I1,e the
proxy from the stockholder on record
and Simply appro\'e of the party to
Whom he g-iYes the proxy'!"
Section 58, Chapter S9, Laws of :\Iontana, 1927, provides: "Neither the Superintendent of Banks nor any bank
examiner shall be interested in or a
horrower from any State bank, directl~
or indireotlv." In view of the abo\'equoted stat'ute it is my opinion that
~'un have no authol'ity tu ,'ute the stock
in q nestion for to do so might in(\irectly, if not directly, interest yon ill
the ba nk. In order to vote the stock
on any question or issue it would be
nec('ssar.I· for ~'on to give consideration
to and to pass judgment upon such
question or issue. Your judgment as
Superintendent of Banks might be influenced ,by such action. "Thile, of
course, YOl; a re not financially interested in the bank, yet the duties and
obligations of voting the stock as proxy
would, in my opinion, be inconsistent
with your duty 'as Superintendent of
Banks.
'While there lIIi;.:ht he some douht in
this connection, if there is any doubt
at a II you should, in my opinion, refrain from Yoting said stock.
Opinion No. 417
"etel-ans-Ex-Sel"Vice l\Ien-Pl'efel'enee fOJ' Appointment and Employment,
H];;LD: Rt'Ction 565::1, R C. M., 1021,
as amended hy Chapter 133, Laws of
1027, nllidl.Y ;.:iYe" honorably discharged "derans a preference, where
qualifications are equal, to puhlic po,.;ilions filled by appointment.
Thc Veteran must apply for the position allll point out his right to preference.
He may apply to the courts for redress where it appears that he was
arbitrarily or capriciousl~' or in bad
faith refused the appointment.

28ll

January n, 1!l34.
You have requested our opinion on
the preference rights, if any. of exservice men in the matter of public
employment.
So far as pertinent here Section 565:~
HeYised Codes of 1921, as amended b~'
Chapter 133, Laws of 1927, prol'ides as
follows: "In e,ery public department.
and upon all public works of the State
of Montana, and of any county and city
tbpl·eof. hononl hly discharged Union
soldiers and sailors and their widow,:
of the Civil W'ar. the Spanish-American 'Val', the Philippine Insurrection.
and of the late war with Germany and
her a \lies, * • ,. shall be preferred for
appointment and employment; age, loss
of limb or other physical impairment.
which does not in fact incapacitll,te,
shall not be deemed to disqualify thcm.
provided they possess the business capacit.I-, competency and education to
discharge the duties of the position involyed; • * *."
'Ve think this law is a valid expression of the legislati,e will. Certainly.
statutes almost identical with it hal'e
heen subjected to attack in the courts
on one constitutional ground or anot.her and have been invariahly upheld. (Goodrich Y. Mitchell, 75 Puc.
1034; Shaw Y. City Council, 104 N. W.
1121, 10 L. R A. (n. s.) 825; State v.
I~mpie, 204 N. 'V. 572; 8wantush v.
City of Detroit, 241 No W. 265; 46 C.
.T. n58. See, also. Opinion of the .Tnstices, 44 N. E. 625.)
The cases cited recognize the power
of the legislature to ),rjl'e to honorably
discharged veterans a
preference,
where the qualifications are equal, to
public places filled by appointment by
some offieer or board of the state,
county or municipal gOl'ernment, as a
reward for past services rendered in
the army or na,'y in time of wal', and
as a means of promoting patriotism.
Xeedless -to say the "eteran who
would benefit by the law must apply
for the vacant position and must bring
the fact that he is entitled to preference to the attention of the appointing
power. (People Y. Himonson, 72 N. Y.
~. 84; 46 C. J. 959.)
'Vhere the veteran is refused the position sought, lind it appeal's the board
or offic.'i:!I' making the appointment acted arbitrarily or capriciously or in bad
faith, he llIay apply to the courts for

