
OPI:-iIO:-iS OF THE ATTOH:-iEY GE:-iI,}RAL 287 

warrants left outstanding after the ex
haustion of such "Debt Reduction 
1<'lInd." 

December 20, 19:3:3. 

You submit the following question 
for an opinion from this office: "~Iay 
the county treasurer in such districts 
after collection of the special tax levy 
made in accordance with Chapter 160, 
Laws of 1933. in applying such money 
"0 collected upon the outstanding war
rant indebtedness prior to 19:3:3, pay 
upon such outstanding warrant indeht
edness any of the monies collected 
from any of the other sources. or must 
the county treasurer use such other 
monies to pay upon the current ex
penses of the school year, in which 
':a>5e, if this is donc, in some of the 
di!;tricts there will be a gap left in the 
payment of the outstanding registercd 
warrants against the district·:" 

Chapter 160, Laws of 1933, Section 
3, provides that school warrants issued 
and outstanding at the close of the 
school year enllin;.: ,June :30, 193:3, llla~' 
he paid either by a ·bond issue or hy 
special tax leYies running over a peri(}(l 
of years, and the proceeds of such spe
cial levies shall be deposited by the 
county treasurer in a speCial fund
"Debt Reduction 1<'lInd"-and shall be 
used for no other purpose, etc. 

'Varrants, however, must be paid in 
the order of their registration. (Sec
tions 4752-4756 H. C. M. 1921.) In Vol
ume 14 of Attorney General's Opin
ions, page 221, Attorney General Foot 
rendered an extensh'e opinion on a 
question similar to yours relating to a 
.;pecial levy for county purposes. With 
the reasoning and conclusion of tha t 
opinion we agree. 

In view of the fact that ,the statutes 
require warrants to be paid in the or
der of their registration we see no 
way of filling the gap you refer to ex
cept to llll.\' outstanding warrants in 
the order of their registration out of 
the debt Reduction Fund, each year 
until that fund is exhausted and then 
pay any remaining warrants of those 
outstanding at the end of .June 30, 
1!l33, out of the general fund of the 
district. The statutes do not pro\'ide 
for the payment of any warrants of 
subsequent registration o\'er those of 
prior registration under any circum-

stllnces known to us, nor can we find 
any law to support such contention. 

True, Chapter 160 pro\'ides a special 
method for the payment of outstand
in;.: warrants hut if such special meth
od does not supply sufficient funds to 
pay all of such warrants the regular 
fund is not relie\'ed from paying any 
hahlllce outstanding in 'the order of 
registration. 

Opinion No. 414 

Childt'en-Adoption-Indians. 

HELD: Whether or not a Child. 
who is one-eighth Indian, is of the 
white "race" for the purposes of adop
tion statutes depends upon his envir
onment, the circumstances attendin;.: 
hi.; hringin;.: up. and u[)on whether 01' 

not he has maintained tribal relations 
with Indians. 

December 23, 1933. 
We acknowledge receipt of yours of 

the 12th requesting un opinion on the 
following matter: "Is it possible, un
ller Section 5856, for those of the white 
race to adopt a child that is one-eighth 
Indian?" Section 5856, R. C. M. 1921, 
pro\ides: "Any minor child may be 
adopted by any adult person who is a 
citizen, or who, under tile laws of the 
United States, may become a citizen of 
the United States, and is of the same 
race as the child to be adopted, in the 
cases and subject to the rules pre
scribed in this chapter." 

"The common classification of races 
is that of Blumenbach which is five, 
(1) the Caucasion or white race, to 
which belong the greater part of the 
I~uropean nations and those of west
ern Asia; (2) the Mongolian or yel
low race, occupying Tartary, China, 
,Japan, etc.; (3) the Ethiopian or ne
;.:ro race occupying all of Africa, except 
the north; (4) the American Hed Raee 
containing the Indians of North and 
South America; and (5) the Malay or 
Brown race, occupying the islands of 
the Indian Archipelago." (In re Ah 
Yup, 5 Saw~'er 155.) The American 
IIHiilln is an anomaly to anthropolo
gists so far us his ancestrul derivations 
are concerned, but it is well settled 
that he is not of the white "race." 
'l'herefore, one of the white raee is pro
hibited from adopting a child who is 
an Indian, by the statute quoted. 
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Whether a child of one-eighth Incli
an blood is an Indian or of another 
race depends, under the general rule 
laid down by the courts, upon his en
vironment, whether he has maintained 
tribal relations with the Indians or not 
and other facts. 

In Farrell v. United States, 110 Fed. 
n42, the court said: "The rule is that 
children of free parents follow the 
status of the father * * *. But there is 
an exception to this rule which has 
been generally recognized and acted 
upon by the legislative, executive and 
judicial departments of this gO\'ern
ment. * * • It is that the child of a 
white citizen and an Indian mother 
who is abandoned by the father and is 
nurtured and reared bv the Indian 
mother in the tribal relation, and is 
recognized by the tribe as a member of 
it, follows the status of the mother and 
hecomes a member of the Indian tribe." 
It was held in the case of In 1'1' Ca
\llille, 6 Sa w~'er 541 that. the son of a 
white Canadian father by an Indian 
woman was not a white person within 
the meaning of the naturalization laws. 
This. decision did not refer to any 
trihill relation of the offspring of mixed 
blood nor to whether the father had 
a bandoned such offspring or not. In 
20 Attorney General Opinions (U. S.) 
711, it was said: "Presumptively a per
lion apparently of mixed blood resid
ing upon a reservation and claiming to 
he an Indian is, in fact, an Indian." 

It is obvious from the foregOing that 
the circumstances attending the bring
ing up of the child will govern in clas
~ifying it as an Indian or otherwise. 
If it has been under the care and cus
tody of a white father as well as the 
Indian mother, and has not maintained 
its Indian tribal relations it would be 
classed as a white person and may be 
adopted by a white person, otherwise 
not. 

Adoption proceedings must be pre
sented to and passed upon by the Dis
trict Court, illld the best way to have 
the particular case decided is to ad\ise 
the interested parties to proceed with 
adoption in the regular way and let the 
court decide such case on its merits. 

Opinion No. 415 

LiqUOI' Control Board-Powers-Leas
es-Purchases of Liquor and Equip

ment--State Purchasing Agent. 

HELD: Under Chapter 105, Laws of 
1933. (The Liquor Control Act) author
ity to purchase liquors and to lease. 
furnish and equip liquor stores is con
fined exclush'ely to the 'Montana Liq
uor Control Board; the State Purchas
ing Agent has no authority in these 
matters. 

January 4, 1933. 
You ha\'e asked us which of the two. 

the l\fontana Liquor Control Board and 
the State Purchasing" Agl'nt. is \'estell 
with authority to purchase liquors and 
lease, furnish and equip stores where
in such liquors may be sold, in order 
to gh'e effect to the Stu te Liquor Con
trol Act. 

A careful consideration of Chapter 
105. Laws of 1!)33 , (the Liquor Control 
Act) aIHI particularly of Sections 2, Ci, 
8, 9, 10, 35, n, 94. ns, O!) and 101 
thereof, has convinced us tha t such all, 
thority is confined exclusively to the 
):[ontana Liquor Control Boarel. 

It will he noted that the Act no
where mentions the Stute Purchasing 
Agent. He is not required hy it to llo 
Hnything. Moreover, under Chapter 
55. Laws of 1923, the State Purchasing 
Agent must udvertise for bids for prac
tically all stute and institutional sup
plips, while the Act in question appears 
to contemplate that liquors shall be 
hought and stores leased, furnished 
and equipped without that formality. 

Opinion No. 416 

Hanks and Banking-Superintendent of 
Banks, Powers of-Proxies-Voting 

Bank Stock. 

HELD: The Superintendent of 
Banks has no authority under the 'stat
ute to vote bank stock by proxy, and 
his doing so would be inconsistent with 
his duties as Superintendent and in 
yiolation of Section 5S, Chapter S9, 
Laws of 1927. 

January 5, 1934. 
You have submitted paragraph 6 of 

a contract made in connection with till' 
)Iontana Bank and Trust Company of 
Great }j'alls, Montana, being in the fol
lowing language: "6. 'While Mr. Brem
er's stock in the new bank is to be is
sued to him, it is to be deposited un
der a Trust Agreement to be aplll'o\'ed 
hy the Superintendent of Banks, with 
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