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llro\'ided for in Section 81, Chapter 
H,s, Laws of 1\)31. 

. \,; we understand the facts in the 
\.:ontl'o\'ersy hetween the Manhattan 
and Belgrade Schools, the pupils the 
two schools claim should attend their 
I'e,q)('cth'e schools reside in territory 
IlOt incorporated in any district high 
~("h()()l. If this be true the contro\'ersY 
i~ one tha t falls under the jurisdictio~l 
lit' the trustees of the County High 
~dlOol of Gallatin County, Xeither 
tilt' trustees of the l\Ianhattan or the 
Hl'i)!nHIe school have any authority 
ill t he matter. The tl"Ustees of the 
cllunty high school may' aSSign the pu
pils in the controverted territory to 
dther Belgrade or Manhattan, or they 
Illa~· assign a part to one amI a part 
to the other, but in making such as· 
~ignments the trustees of the county 
hlgh school should assign each pupil 
("() the high school nearest or most ae
C"N'sible to the pupil. If any pupil is 
dis1<atisfied \\ith such aSSignment it is 
lIur opinion that the trustees of the 
cOllnty mll~', in their discretion, re
aS$ign any such pupil to another 
school..if the trustees deem such re
assignment to be for' the best interest 
(If the schools or the pupils, 

'Ve are of the opinion that each pll
pi I a ttendin)! the required. time should 
hI' accredited to that .high school to 
which lW sha II be assigned as provided 
aho"e, 

Assigning It pupil to the "most ac
cpssible high schoof" im'o!\'i'!S ques
tions of fact that the trustees will 
have to determine from actual knowl
ellge or from satisfactory evidence sub
mitted to them. 

Opinion No, 393 

County Commissioners - Powers -
County Lands, &ntals to be Cash 
-Agl'icultul"al Alljustment Plan, 

Fedel"al, Appliell to County 
Lanlls 

1-1 ELD : R C, 4465 as amended by 
('ha pter 100, Laws of ln31, contem
pia tes leasing of county owned lands 
for rents in the shape of money only. 
Therefore, since under the Wbeat Ad
justment Plan the landlord or owner 
is not entitled to any pIlrt of adjust
ment payments where the rent is re
qui!'etl to be paid in cash, the county 

("annot he placed ill u position to re
ceive such adjustment pa~'ments . 

NoYember 21, 1933 
You have requested om' opinion on 

till' right of Carbon County, as owner 
of certain wheat lands, to share in ad
justment payments that may be made 
by the Federal Go\'ernment under the 
Whea t Adjustment Plan, 

It appears from your letter that 
CHrbon County has title through tax 
deeds to approximately 15,000 IH:res 
of land within its limits. In some 
eases farms which make up a part of 
t his acreage. a re still occupied by the 
former owners. In other cases farms 
which also constitute a part of this 
acreage have been Il'lIsl'd b~' the for
mer owners to third pa rties in consider
II tion of recehin)! shares of the crops 
vroduced for rents. Se\"eral of these 
tPnants have made application to the 
Department of A)!riculture for wheat' 
II llotment contracts. . 

'rhe Wheat Adjustment Plan is 
l)lIsed on the Agricultural Adjustment 
Act recently passed by the Congress, 
Fnder the plan, as we understund it, 
rh" owner or landlord must sign the 
l"(Hltract with the tenunt to make it 
effl'ctiYe, and where the lease requires 
the tenant to pay the rent in cash the 
owner or landlord is not entitled to 
any part of the adjustment payments, 

So far as Illuterial here Section 446.'5, 
HpYised Codes ln21, as amended b.\'· 
Chapter 100, Laws of 1931, reads as 
follows: "The Board of Count\' Com
missioners has jmisdiction ami power 
under such limitations und restric
Hons as are prescribed by law: • • .. 
'l'o lease and demise county property, 
however acquired, which is not neces
;:ary to the conduct of the county's 
hUi'iness or the presel"\"ation of county 
plOperty und for which immediate sale 
('annot be had, Such leases shall he in 
~mch Illanner and for such purposes 
as, in the judgnlent of the board, shall 
1<e ... n best suited to ach'ance the public 
benefit and welfare. and all revenue 
derh'ed therefrom, except as otherwise 
Vrovided, shall be paid into the county 
trl'asury, On the tenth day of JanUllry 
and the tenth day of .July in each 
ytar the county treasurers shull dis
trihute such revenues to the several 
county lind tL"Ust und ugency funds on 
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the basis of the tax len- for the pre
ceding calendar year_" . 

We think it is clear that this sec
tion contemplates that a lease of co un
tr proverty must be for rent in the 
sbape of mone~- and nothing else. If 
the legislature intended otherwise it 
eould easily have used such apt lan
guage as is found in section 38, Chap
ter 60, Laws of 1927. 

Since the board of count~- commis
skners of Carbon County is without 
power to lease the county's lands for 
shares of the crops produced by the 
tenants, the county cannot be placed 
in a position to l'eceh-e a Jmrt of the 
IIdjustment payments to be made by 
the Department of Agriculture. 

"'ha t we haTe just said does not 
imply, however, that the commission
ers are not in duty hound under their 
oatps of office to use every allowable 
means to obtain rel-enue from the lands 
helongillg to the county to the end 
tha t the burdens of the taxpayers ma~' 
be lessened. 

Opinion No. 394 

Athletic Commission-Public Officet·s
Public Fund-Necessary Expenses 

-Vetera.ns' Memorial Fund 

HELD: The tests for determining 
II'hether one is a public officer are: 
first, whether sO\·ereignt~· is the source 
(If authoritr: second, whether the du
ties are of a public character; and. 
third, whether the tenure is fixed and 
pCl'lllallent for a definite period fixed 
hy law. 

A member of the Athletic Commis
sion is a public officer. 

The Veterans' Memorial ]j'und is a 
public fund. 

'Vhat are the necessary expenses of 
the commission is largely a matter 
within the judgment and discretion of 
the commission and of the State Board 
of Examiners. 

NOl-ember 22, 1933 
'l'he claim of Mr. Jos. L. ~Iarkham. 

Chairman of the Montana State Ath
letic Commission, for $111.41 bas been 
referred to this office. Attached to the 
claim is the following memorandum: 
"1. Is this man a state officer or em
ploJ-ee'! 2. Is the fund a public fund? 

3. Is he required by law to attend 
uwetings '!" The claim is for expenses 
of "11'. ~Iarkham's attendance at a 
meeting in l\finneapolis of the Xational 
BfJxing Associa tion. The fund referred 
to is the Veterans' Memorial Fund. 

In reply to question 1, "there are 
three principal tests for determining 
whether one performing duties of a 
puhlic nature is a public officer; • • • 
First, whether sovereignty • • 0 is the 
source of authority; second, whether 
the duties pertaining to the position 
are of a public character, that is, due 
to the community in its political ca
pacit~-; and, third, whether the tenure 
is fixed and permanent fOl' II definite 
period fixed by law." (l\iontgomer~-

1-. State. 18 So. 15n. See nlso: MechpIll 
on Public Officers, Sections 1. 4, G 
and 8; State of Montana v. Hawkins, 
257 Pac. 411; State Y. Sheats. 83 Ro. 
508; State Y. Board of B'xaminers, 52 
l\:lont. 91.) 

The members of the Athletic COIll
mission are appointed by the Gm-ernor 
for fixed periods or terms of three 
~'ears, and their duties are prescribed 
by statute and are of a public charac
ter and MI'. Markham, as a member of 
such commission, is therefore It pub
lie officer under the definition giyen 
ahoye, but as "chairman" of the com
mission, he is not a public officer in 
that capacity. (State v. Hall, 53 Mont. 
[,95). While the claim describes Mr. 
~-larkham as a chairman of the com
mission that is of no consequence in 
passing upon the claim. 'l'he validity 
of the claim must he based upon his 
!l1ember~hip as one of the commission. 

The answer to question No.2 is dif
ficult to determine. The act creating 
til£; Athletic Commission, Sections 4551 
to 4562, inclusive. as amelltIed h~' Chap
ter 103, Laws of 1927, provides that 
all expenses incurred by the commis
~ion shall he paid out of the Veterans' 
l\if'motial ]jund. This fund is derinxl 
from a tax of 5 per cent on the gros!5 
receipts from the slIle of tickets of ad
Illissioll to boxing bouts. (Section 
4551)). It is a elose question as to 
whether the fund derived from this 5 
I'er cent tax is a public fund or not. 
(See opinion Xo. 89, this volume) The 
H)27 amendment to the Athletic Com
mil"sion Act added Section 4562% and 
this section directed that a balance of 
~1] ,O<J8.06 then in the Soldiers and 
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