OPINIONS OF THE AT'I'QRNEY GENERAL
County, for the negligen('e of an emploree, it was said: "The rule of the
maxim 'respondeat superior' applies
ouly to the personal relation of master
lind servant, or principal and agent.
The maxim is based upon the principle 'that he who expects to deri\'e
ad\'antage from an act which is done
IJ~' another for him must answer for
an injury which a third party may sustain.'
(34 Cye. 1673; 35 Cye. 972;
Dononlll ,. :\IcAlpiu. 85 X Y. 185. 3!l
Am. Hep. 64!l: Stoddard Y. Fiske. 35
f'al. App. 607, 170 Pac. 66.3.)" Our
court in that case quoted from 23
American 'anel English t~ncyclopedia
of Law, second edition, page 382: " 'It
j", a well-settled rule that a public offker is not responsihle for the acts or
omissions of snhordinll tes prollerl~' employed by 01' under him, for such suhordinates are not in his pri\'ate ser\'ice but are themselves servants of the
government, unless he has directed
such acts to be done 01' has personally
co-operllted in the negligence. Such
an officer is, howe\'er, liable for the
miscon(luct and negligence in the scope
of their employment of those employed
hy 01' under him \'oluntaril~' 01' pri\'u tely 01' paid by 01' responsible to
him.''' The following cases announce
the snme doctrine: Colby Y. City of
Portland, 85 01'. 35!), 166 Pac. 537;
Skerry v. Rich, 228 Mass. 462, 117 N.
K 824; Lunsford Y ••Johnson, 132 'J'enn.
(i15, 17n S. ·W. 151; 1 Thompson's Commcntaries on the Law of Negligence,
Section 601; Casey \'. Scott, 82 Ark.
362; American & ]~nglish Ann. Cas.,
Yol. 12, p. 184 and note p. 185; 46 C.
S. 1045, Section 330.
In the Laird case, in speaking of the
liability of county commissioners, the
C(:urt said that if they are liable at
:J)\ it is because of their own negligencc-not for the negligence of the
elliployee who was not employed by
them but uy the county.
As to the liability of the officers
l!lentioned in your inquiry for "automohile accidents and other accidents
that mar occur when these agents nre
;.!'oing to or from or performing offidnl work or unofficial work", the general rule is that there is no liability.
As we do not have the facts of any
case hefore us we can only draw at-
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tpntion to the general principles of
law as abol'e stated by the courts and
text-writers. The facts of each partieula r case must be considered before
a statement of the law applicable
thereto can be made.
Opinion No. 391
Banks and Banking-Savings BanksT"ust Companies-Investment
Companies-Capital Stock of.
HELD: Section 8 of Chapter SU,
Laws of 1927, should not be construed
as requiring a commercial bank which
is doing a savings bank, trust or in\'l'stment company business, to have
$100,000.00 capital in addition to the
capital required of a commercial bank.
Noyemuer 18, 1933
Yon have suumitted for my opinioll
the following question: "Maya state
hllnk in Montana exercise full trust
powers without haYing capital and
surplus of a commerieial hank plus
the statutory capital of a trust comllnny?"
Section 8, Chapter 89, Laws of 1!)27,
after prescrihing the minimum capital
~:ock of a commercial bank according
to the si7A! of cities and towns, recites;
"'rhe amount of the capital stock of
H ~ayings uank, trust company, or in,'cstment company shall be fixed and
limited by the articles of ugreement,
and shall be not less than One Hundred Thousand Dollars ($100,000.00)
1I0r more than Ten Million Dollars
($10,000,000.00) .... "." While the
sta tute is not as clea l' as it might be
it will be noted that there are no
words to the effect that when a commercial bank is or;.!'anized for the purI'USC of carrying on the business of a
sa yings bank, trust company or inyestllIent company, such bank must haye
Illl additional capital of not less than
$]00,000. In the absence of such express restriction, or of the words showing a clear intent on the part of the
h·;.!'islllture, we do lIot ·believe that
!iuch additional restriction upon the
organi7..lltion of uanks in Montana
should be read in. This section should
he liberally contrued. (Section 4 R. C.
~l. 1921).
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'J'hepart of Section 8 aho,e quoted
wa s originally enacted in exactly the
~ame language in 1915 and appeared
lIS Section 6023 in the Revised Codes
of :\Iontana of 1921. It was re-enacted
as Section 8, Chapter 89, Laws of 1927,
Since its original enactment undoubtedly rour department has had occasion to construe this provision and
acting thereon a number of commercia 1 banks ha ,'jng sa dngs, trust and
investment powers and purposes have
been formed, "Te are advised that no
construction has been placed upon this
sH:tion to the effect that capital of at
IPllst $100.000 he required in addition
to the capital required of a commercial
hank. In other words, this section
has been construed as meaning that a
('ol1miercial bank lIlay be a savings
bank, trust cO!1lpan~' or im'estment
compan~', if ,the capital thereof is not
kss than $100.000. The construction
given 'by the highest officers in the
('xecutive department and acted upon
for a long period of time should not
he disregarded or overturned except
for the most (;ogent reasons, unless
clearly erroneous. The 'correctness of
this prin<:ipal was conceded by our
S'llpreme Court in State ,'. Brannon.
1->6 Mont. 200, 283 Pa(;. 202. See also
5f) C. J. 1023, Sections 608, 609: Lewis
Sutherland on Statutory Consti'uction,
Seeond Edition, 474.
I n the Brannon casc, the court a Iso
conceded ': "* * * tha t the weight to
he given' to exc(;utive or departmental
]Jractice i" increased when the legislatUl'e in re-enactiilg the la \\" or another
la w in' pari lila teria fails to indica fe
in any wa:1' its disapproyal of the settled construction of the officer or de]lIll'tment (25 n. C. L. 1025)."
The
construction given a statute is said to
have been impliedly endorsed by the
legislature by the re-enactment of the
statute. (59 C. J. p. 1030 and p. 1064,
Section 626.)
In view of the interpretation which
ha:; been gh'en to this statute by the
Superintendent of Banks and which
has been acted upon for nearly twcnty
years, we do not feel justified in disturbing it nor does it appeal' that such
cunstruction is erroneous.

Opinion No, 392
SI,hools-High Schools-Pupils, Whcl'e
to Attend &hool-Tmstees, Power
to Compel Attendance of Pupils
-High Schools, "l\[ost Accessible"-County High
Schools-Disttict
High Schools
HELD: Sections 18 and 44, Chapter
148. Laws of 1931, must be read together to get the legislati,'e intent:
Trustees of District High School Di;;tricts ha,'e jurisdiction 'only o.er pupils reSiding within the district to decide which shall attend:' Trustee::; of
Countr High School Districts mar. in
their (liscretion, aSSign lind re-assign
pupils to high schools within the connty as may. to them, seem for the \Jest
interests, of the schools or the pupil:;:
Each pupil a ttending the required time
should be acereditpd to tlwt high school
to which he shall he as:o:igned.
The question of "most accessible"
high school involves a question of .fact
for the trustees to determine.
Xovember 18. 1933
You have requested my opinion con(,Pl'Iling the payment of transportation
to high school pupils. The pertinent
faets will appeal' in the discussion
herein.
Section 18, Chapter 148. La ws of
1931, llrovides tha t the hoard of trustees of a county high scllo01 lIlay pay
transportation of pupils. Section 44,
Chapter 148, supra, as amended hy
Chapter 156, Laws of 1933, provide':;'·
that the board of trustees of any high
~('hool district may pay transportation
( I f pupils.
'I.'l1e t,wo sections mnst he
read together to get the intent of the
legislature. It is obyious. in our opiniou, that the trustees of the district
high schools are empowered to decide,
in tlleir discretion, what high school
the pupils in their district shall attend.
Likewise the trustees of the County
High School are empowered to decide.
in their discretion, what eligible high
;.:e11001 pupils, who do not reside in
tprritory comprised in some district
high school, shall attend. This re"pecti ve power in the district and
county high schools' trustees, is modified, in our opinion, only where the
statutes provide that a pupil may a ttEeml at some other school, such as is

