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Opinion No. 389 

Butchers-Meat Peddlers--Licenses. 

HELD: A merchant who sells meat 
purchased from packing houses or 
frcm another mea t market, and who 
does not actually slaughter or cause 
to be slaughtered. meat cattle is nei· 
ther a hutcher nor a meat peddler. 

A merchant who buys and slaughters 
hi, own catfle to supply beef to sell 
at his store must obtain butcher's li· 
cense if he sells the equivalent of more 
than 25 carcasses, beef and/or veaL 
in anyone year. 

November 15, 1933 
You have submitted the following 

fllcts and ask my opin;ion thereon. 
"'l'here a~'e two particular instances 
we have in mind. The first is a mer· 
chant who sells groceries Ilnd all sort 
of food stuffs. He also sells beef but 
I do not know that he butchers any 
heef. All he sells are mea ts tha t he 
either purchased through a packing 
house or through another meat market, 
and I am wondering if this person 
should come within this license law. 
The second instance is a similar sit· 
uation. The merchant conducts some· 
what of a general store, selling every
thing including meats. This merchant, 
however, kills cattle and sells them 
through his store, but in his instance 
he butchers usually his own cattle. He 
has a large amount of cattle and while 
he is trading in his own stock, that is 
with his own cattle, killing and sell· 
ing, he claims that he is not buying 
cattle for butchering; that when he 
buys cattle they are bought and placed 
on his ranch and whenever he needs 
beef for his store he generally goes 
to his ranch and picks out the beef. 
I doubt if he sells more than 25 bee"es 
in a year; eithel' beeves or ,·eals." 

Rela th'c to the fh'st question it is 
my opinion that the merchant de· 
serihed therein is neither a butcher nor 
a meat peddler within the meaning of 
Section 1, Chapter 172, Laws of 1931. 
In order to be classed as either a 
butcher or meat peddler as defined in 
said section it is necessary that such 
person slaughter, or cause to be slaugh
tued, meat cattle. In addition to this 
requirement a meat peddler is one 
who does not maintain either a li
censed slaughter house or a market. 

Answering the second question, it 
is my opinion that the merchant de
scribed therein should be classed as a 
Lutcher as he. comes within the defini· 
tion of said section 1, unless he comes 
within the exemption of the second 
paragraph of section 2. Whether he 
comes within this section is a question 
of fact. See Opinion No. 11. this vol
ume. 

Opinion No. 390 

Public Officers-Montana Livestock 
Sanitary Board-State Veterinary 

Surgeon-Liability for Sub
Ol'dinates 

HIDLD: The members of the Li\'('
stock Sanitary Board and the State 
"eterinar~' surgeon are public officer;; 
and the doctrine of respondeat ;;uper
ior does not apply to them. 

November 17, 193a 
You ha"e asked 1Il~' opinion concern· 

ing the liability of the Montana Live· 
stock Sanitary Board and the member;; 
thereof individually, and the State 
Veterinary Surgeon, for the acts of a 
resident deputy state veterinary sur· 
geon, a district deputy state veterin
a ry surgeon, range riders, inspectors 
or veterinarians not regularly elll
\llo~'ed. Your question is a general 
one as you do not present specific facts 
llnd therefore it is impossible to an· 
swer it except in a general way. 

The memhers of the board and the 
State Veterinary Surgeon are pubHc 
officers. "Public office" has been de
fined in 46 C. J. 922, section 2, as fol
lows: "'Office', in the sense of public 
office, may be defined broadly as 11 

public station or employment conferred 
h~' the appointment of government, or 
more precisely as 'the right, authOrity, 
and duty, createcl and conferred b,· 
IllW, the tenure of which is not tran
sient, occaSional, or inCidental, b~' 
which for a given period an indhici
ual is im'ested with power to perform 
a public function for the benefit of 
the pulJlic'." See also 9 Opinions of 
the Attorney General, page 494. 

The doctrine of repondeat superior 
does not apply to a public officer. In 
Laird v. Berthelote, et aI., 63 Mont. 
122, 206 Pac. 445, in an action against 
the county commissioners of Hill 
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County, for the negligen('e of an em
ploree, it was said: "The rule of the 
maxim 'respondeat superior' applies 
ouly to the personal relation of master 
lind servant, or principal and agent. 
The maxim is based upon the princi
ple 'that he who expects to deri\'e 
ad\'antage from an act which is done 
IJ~' another for him must answer for 
an injury which a third party may sus
tain.' (34 Cye. 1673; 35 Cye. 972; 
Dononlll ,. :\IcAlpiu. 85 X Y. 185. 3!l 
Am. Hep. 64!l: Stoddard Y. Fiske. 35 
f'al. App. 607, 170 Pac. 66.3.)" Our 
court in that case quoted from 23 
American 'anel English t~ncyclopedia 
of Law, second edition, page 382: " 'It 
j", a well-settled rule that a public of
fker is not responsihle for the acts or 
omissions of snhordinll tes prollerl~' em
ployed by 01' under him, for such suh
ordinates are not in his pri\'ate ser\'
ice but are themselves servants of the 
government, unless he has directed 
such acts to be done 01' has personally 
co-operllted in the negligence. Such 
an officer is, howe\'er, liable for the 
miscon(luct and negligence in the scope 
of their employment of those employed 
hy 01' under him \'oluntaril~' 01' pri
\'u tely 01' paid by 01' responsible to 
him.''' The following cases announce 
the snme doctrine: Colby Y. City of 
Portland, 85 01'. 35!), 166 Pac. 537; 
Skerry v. Rich, 228 Mass. 462, 117 N. 
K 824; Lunsford Y •• Johnson, 132 'J'enn. 
(i15, 17n S. ·W. 151; 1 Thompson's Com
mcntaries on the Law of Negligence, 
Section 601; Casey \'. Scott, 82 Ark. 
362; American & ]~nglish Ann. Cas., 
Yol. 12, p. 184 and note p. 185; 46 C. 
S. 1045, Section 330. 

In the Laird case, in speaking of the 
liability of county commissioners, the 
C(:urt said that if they are liable at 
:J)\ it is because of their own negli
gencc-not for the negligence of the 
elliployee who was not employed by 
them but uy the county. 

As to the liability of the officers 
l!lentioned in your inquiry for "auto
mohile accidents and other accidents 
that mar occur when these agents nre 
;.!'oing to or from or performing offi
dnl work or unofficial work", the gen
eral rule is that there is no liability. 
As we do not have the facts of any 
case hefore us we can only draw at-

tpntion to the general principles of 
law as abol'e stated by the courts and 
text-writers. The facts of each par
tieula r case must be considered before 
a statement of the law applicable 
thereto can be made. 

Opinion No. 391 

Banks and Banking-Savings Banks
T"ust Companies-Investment 
Companies-Capital Stock of. 

HELD: Section 8 of Chapter SU, 
Laws of 1927, should not be construed 
as requiring a commercial bank which 
is doing a savings bank, trust or in
\'l'stment company business, to have 
$100,000.00 capital in addition to the 
capital required of a commercial bank. 

Noyemuer 18, 1933 
Yon have suumitted for my opinioll 

the following question: "Maya state 
hllnk in Montana exercise full trust 
powers without haYing capital and 
surplus of a commerieial hank plus 
the statutory capital of a trust com
llnny?" 

Section 8, Chapter 89, Laws of 1!)27, 
after prescrihing the minimum capital 
~:ock of a commercial bank according 
to the si7A! of cities and towns, recites; 
"'rhe amount of the capital stock of 
H ~ayings uank, trust company, or in
,'cstment company shall be fixed and 
limited by the articles of ugreement, 
and shall be not less than One Hun
dred Thousand Dollars ($100,000.00) 
1I0r more than Ten Million Dollars 
($10,000,000.00) .... "." While the 
sta tute is not as clea l' as it might be 
it will be noted that there are no 
words to the effect that when a com
mercial bank is or;.!'anized for the pur
I'USC of carrying on the business of a 
sa yings bank, trust company or inyest
llIent company, such bank must haye 
Illl additional capital of not less than 
$]00,000. In the absence of such ex
press restriction, or of the words show
ing a clear intent on the part of the 
h·;.!'islllture, we do lIot ·believe that 
!iuch additional restriction upon the 
organi7 .. lltion of uanks in Montana 
should be read in. This section should 
he liberally contrued. (Section 4 R. C. 
~l. 1921). 
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