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States for delivery or use therein of 
intoxicating liquors, in violation of the 
la ws thereof, is hereby prohibited." 

Years ago it was held that Congress 
itself, without the necessity of any 
constitutional pro"ision, might divest 
intoxicating liquors of their character 
as interstate commerce upon arrival 
in a state even though imported in the 
original packages by the individual 
user. We call attention to the pro
"isions of the Webb-Kenyon Act of 
March 1, 1913, (37 Stat. L. 699, c. 90) 
liS amended by the Reed Amendment 
of March 3, 1917 (39 State L. 1069) 
which legislation was held valid in 
Clark Distilling Co. v Western Mary
land R. Co. 242 U. S. 311, 61 L. Ed. 
326, LRA un 7B, 1218, 37 S. Ot: R. 180; 
and in United States v. Hill, 248 U. S. 
420, 6 3L. Ed. 337, 39 S. Ot. R. 143. 

Opinion No. 382 

Claims - Payment - Funds - Public 
School Permanent' Fund-Common 
School Interest and Income Fund 

-Schools 

HELD: Olaims arising out of the 
Ildministration of the Farm Loan Act 
and the State Lands Act are not a 
proper charge against the Permanent 
School Fund but are a proper charge 
Ilgainst the common school interest 
and income fund and no appropria
tion was necessary to authorize their 
payment. 

November 9. 1933 
You have asked us whether or not 

it is proper for you to draw warrants 
against the Public School Permanent 
Fund in payment of several small 
claims arising out of the administra
tion of the Farm Loan Act and the 
State Lands Aot. 

Section 2, Article XI, of the Consti
tution, designates the items which 
make up the public school fund, and 
Section 3 thereof provides that such 
"fund shall forever remain inviolate, 
guaranteed by the state against loss 
or diversion, to be invested, so far as 
possible, in public securities within the 
state * • *." 

In view of the mandatory character 
of Section 3 it is clear that the legis
lature is without power, no matter 
how pressing the necessity therefor 

may appear to be, to diminish or oth
erwise impair the public school, fund 
of the state. (State v. Oa"e, 20 Mont. 
468; Oity of Butte v. S'chool District 
No.1, 29 Mont. 336; State v. Barret. 
26 Mont. 62; State ,'. Rice, 33 Mont. 
365; In re Loan of School Fund, 32 
Pac. 273; State \'. Bartley, 59 N. W. 
907.) 

'.rhe legislature being without author
ity to lel"rislate in such a way as to 
affect the integrity of the fund, it nec
cssarily follows that an administra
tiye state board cannot lawfully order 
the payment of claim out of the same. 
(Yellowstone Packing 00. v. Hays, -S3 
~iont. 1.) , 

But we think ·the claims are a pro
per charge against the common school 
interest and income fund and that no 
appropriation was necessary to auth
orize their payment .. The public school 
permanent fund and the common 
school interest and income fund are 
trust funds and it would seem that the 
proviso to Section 193, Revised Oodes 
1921, applies to the latter. The tl)ings 
on account of which the claims have 
been made were -unquestionably done 
for the immediate benefit or the ul
timate ad"antage of both funds. To 
refuse payment of them from any 
source whatsoever would seriously 
hamper the state board of land com
missioners and the commissioner of 
state lands and investments in the 
work of conserving and at times aug
menting these funds. (Sta.te 'ex reI. 
Koch v. Barret, 26 Mont. 62; State 
ex reI. Galen v. District Oourt, 42 
~Iont. 105; 11 O. J. 987; State ex reI. 
Spencer Lens 00. v. Searle, 109 N. W. 
770; State ex reI. Ledwith Y. Brian. 
120 N. W. 916; 59 o. J. 240; Oity of 
Ohicago, to Use of Schools v. City of 
Ohicago, 69 N. E. 580; Greenbaum v. 
Rhoades, 4 Nev. 312; Bryan v. Board 
of Education, 54 Pac. 409; note to 
Dickinson v. Edmondson, Ann. Oas. 
19170, at page IU7; 56 O. J. 186-191.) 

You will, therefore, govern yourself 
Ilccordingly. 
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Insurance - States - State Lands -
Contracts 

HELD: In the absence of contract 
the stllte has no right upon which to 
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