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the effect that a statute which absolutely prohihits the sale of a commodi tv or the transaction of a business
wilere there is no substantial relation"hip to public health or safety, works
II deprivation of liberty and property
and I'iolates the Fourteenth Amendment to the Constitution of the United
States. ('Veaver v. Palmer Bros. Co.,
et aI., 264 U. S. 504, 68 L. Ed. 654; .Tay
Burns Baking Co. v. Chas. W. Bryan.
et al.. 2&1 U. S. 504. 68 L. g(1. 813.
32 A. L. R 661; People v. Weiner, 271
Ill. 74 ; Greensboro I'. Ehrenreich.
SO Ala. 579; State v. Taft, 118 N. C.
uno; Kosciusko I', Slombel'g, 68 Miss.
469; Adams v. Tanner, 244 U, S'. 590,
51)6, 61 I~. Ed. 1336, L. R A. 1\)17 F
1163, Ann. Cas. 1917D 973; Weil v.
Ricord. 24 N, J. Eq. 169; Freund on
Police· Power, Section 58, 68; TiedelIlan on Police Power, p, 301.)
'Ve hal'e not overlooked the case of
Powell v, Pennsylvania, 127 U, S. 678.
but that decision has been weakened
by later decisions. (Freund on Police
Power, 62.) In ·Weaver v. Paymer
Bros. Co" 270 U. S. 4{)2, cited above,
the Supreme Court limited the application of the Powell case by saying
tllat the Supreme Court in that case
assumed that most kinds of the product there in question were or might
become injurious to health.
In order to sustain the constitutionality of the act, which, with its amendments, contains many desirable provisions, it must 'be held that it was not
the intent of the legislature to prohibit
the sale of such commodit~', and that
the sale is not unlawful if it be done
without deception as to the sulphur
content.
The complaint which you hal'e recei I'ed requests you to take such steps
"as may be necessary to prevent the
foisting upon the public of gasoline
containing an excess of sulphur."
Without doubt, if this product is being
offered for sale to the public under
conditions that deceive the puhlic as
to the sulphur content, then it is your
duty to curb the practice,
After considering the facts hefore
m:, and in the absence of any complaint on the part of the consuming
public which gratefully takes advantage of the lowered price at which the
product is sold, we are not prepared
to say that any deception is being
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practiced in its sale. However, the
question whether or not deception is
ueing practiced.is one of fact for your
board to determine from all the circumstances surrounding the sale of the
product at each place of sale.

Opinion No. 366
Beer-Licenses-Appeal
HELD: An appeal to the District
Court does not stay the order of the
State Board of Equalization revoking
a license to sell beer until final disposi tion of the appeal.
October 20, 1933.
We are in receipt of your favor of
October 16th in which you inquire
whether, when you have cancelled.11
license to sell beer, an appeal to the
District Court stays the order of your
hoard revoking such license until final
decision of the court. There seems to
he very little authority upon this question. There is considerable authori.ty
to the effect that an appeal does not
I'acate the decision of a court or tribunal where no provision is had for a
supersedeas.
.
In the few cases where similar
questions have been decided statutes
are involved which differ somewhat
from the Montana statute, In relation to intoxicating liquors it has been
held: "'l'he act of revocation avoids
the license and renders all sales thereunder thereafter illegal el'en though
a writ of certiorari has been sued out.
* * * A judgment or order of revocation
is valid until reversed or set aside."
'Voollen & Thornton on the Laws of
1 ntoxicating Liquors, 456.
The cases cited appear to substanti,
11 te the text.
I would therefore cone! ude tha t the decision of the Board
reyoking the license for the sale of
IIcer is in no way affected by an appeal
and such license would not constitute
any protection in an action brought for
illegal sales while such appeal is pending.

Opinion No. 367
Oil and Gas - Royalties - Common
School Equalization Fuml-High
way Fund
HELD: Under the provisions of
Section}, Chapter 119, Laws of 1927,
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the moneys received from the Federal
Government for oil and gas royalties
and rentals should· be distributed
equally between the common school
equalization fund and the state highway fund.
October 18, IH33.
You ask for a construction of Section 1, Chapter 119 of the Laws of
1927, and inquire: "Under the provisions of that section how much of
the amount received from Federal oil
royalties should be credited to the
Common School Equalization Fund?"
Chapter 85 of the act of February
25, 1920, of the United States provided

for the payment of certain bonuses,
royalties and rentals from oil and
other sources to be turned over to the
several states where same were produced, which statute in part provides:
"Said moneys to be used by such state.
or subdivisions thereof, for the construction and maintenance of public
roads or for ,the support of public
schools or other public educational institutions as the legislature of the
state may direct." 41 Stat. 450, Section 35, 30 U. S. C. A., Section 191. It
is to be noted that by the terms of the
Federal statute these funds may be
used by the state for highway or educational purposes as the legislature
may direct.
Chapter 104 of the Laws of 1923,
amending section 1211, Revised Codes,
provides insofar as material as follows: "All sums of money derived
from any and all bonuses, royalties,
and rentals paid into the treasury of
the United States on account of any
permits or leases granted by the government of the United S'tates as pro\'ided by the Act of Congress of February 25, 1920, and paid by the Secretary of the Treasury of the United
States to the State of Montana, shall
within thirty days after being received
by the State of Montana, lip apportioned and distributed by the state
treasurer as follows: One-half thereof shall be deposited to the credit of
thEf state highway fund, and the other
one-half thereof shall be apportioned
between and distributed and paid over
to the several counties of the state."
In the year 1927 a law was passed

creating the State Common School
Equalization fund, same being Chapter 119 of the Laws of 1927. This law
pro\'ided in part:
all moneys
acquired from the sources referred to
in Sections 1211 and 1212 Revised
Codes of Montana of 1921 as amended
by Chapter 104 Session Laws of the
Eighteenth Legislative Assembly, being moneys received b.,- the Rtate of
}Iontana from the Treasurer of the
United States under the provisions of
the act of Congress of February 25.
1920; 'being Federal Oil and Gas Hoyalties," (and certain other funds) "be
and the same hereby are transferred
to a fund to be known as the State
Common School Equalization Fund.
and the State Auditor and the State
Treasurer are hereby directed to set
up such :F'und on their respective books
and transfer thereto all moneys now
in, or hereafter recei\-ed for the credit
of the several funds above enumerated."
In determining the question of the
disposition of the money which comes
to the state from Federal oil and gas
royalties for highway or school purposes, it is to be noted that the first
statute quoted divides this money
equally between the Highway Department and the common schools. The
second statute (Chapter 119 of the
Laws of 1927) was the law enacted
primarily for the purpose of creating a
State Common School Equalization
lJ'und and is so stated in its title.

,,*....

In considering this question we must
determine whether or not the subsequent statute repeals the prior statute
by implication.
Repeals by implication are not favored. (State ex reI.
Metcalf y. Wileman, 49 Mont. 436.)
They are only to be considered repealed beyond the point where they
cannot be reconciled. On first reading
it appears that the 1927 law requires
all the funds herein discussed to go
to the State Common School Equalization Fund. A more careful readiug
shows that there are a numher of reasons which indicate that was not intended to be the case. The limited
title of the 1927 law shows no intent
to repeal the prior law in this respect.
While the 1927 law refers to all
moneys acquired it does not state by
whom such moneys shall have been
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acquired. It may refer to all moneys
acquired by the state or it may refer
to all moneys pre"iously acquired for
the use of the schools of this state.
These interpretations show that this
is a statute upon the interpretation of
which reasonable men may differ.
One most convincing principle of interpretation is the fact that this law
has been construed in a /,,'h-en way for
the past six years by the executi.e depa rtment of this state. From this fact
we may well infer that prior to this
year it was nm'er contended that all
of this money belonged to the State
Common School Equalization Fund.
I~ver since the enactment of this law
the money reeeh'ed from these funds
has been equally divided between the
Highway department and the State
Common School Equalization Fund.
'Vhere an executive department of a
government has construed a statute
in a certain way for many years, that
construction will be given great weight
by the courts. (5!) C. J. 1025). This
rule has been recognized although not
followed in this state. (State v. Brannon, 86 Mont. 2(0).
Other sta tes have definitely held
thut where a law has been construed
in a given manner by the executive
department of the state and that subsequently meetings of the legislature
have heen held, that it will be presumed that the legislature knew the
construction placed upon the law by
the executive department; that such
construction met with the approval of
the legislature and that same constituted the reason why the law was not
amended.
(5!) C. J. 1030; State v. Hathbun,
256 Pac. 330; Lewis Sutherland on
Statutory Construction, 2nd Ed. No.
474.)
In view of the practical interpretation which has been given this statute, and the fact that the statute is
somewhat ambiguous, we do not feel
justified in disturhing the intel'pretation which has been placed upon it
for the past six years. Therefore, we
hold that moneys receh'ed from the
Federal Government for oil and gas
royalties and rentals are to be distributed equally between the Common
School Equalization Fund amI the
:-:ltate Highway Fund.
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Opinion No. 368
Banks and Banking-Reconstruction Finance Corporation-Superintendent
of Banks--Closed Banks, Borrowing l\loney for.
HELD: '.rhe State Superintendent of
Banks may borrow money from the
Heconstruction Finance Corporation for
the purpose of paying diddends to
creditors of closed banks being liquidated under his supen'ision and pledge
the assets of said closed banks as se·
curity.
October 20, 1933
You havc submitted the following
question: "This Department is being
asked to obtain loans through the Heconstruction Finance Corporation for
the purpose of paying dividends to
creditors of closed banks being liquida ted under its supervision. This Corporation requires, before any applications for such loans are considered,
that it be furnished with opinions of
the attorney generals of the various
states as to the extent of authority
granted by banking laws to liquidating
agents for the purpose of making such
loans. 'We would therefore appreciate your opinion as to whether or not
the banking laws of Montana give this
office power to borrow money and
pledge assets of closed banks for the
purpose of paying dividends."
It is doubtless true that when the
Huperintendent of Banks takes over a
hunk for the purpose of control 'or
liquidation he has no authority out~ide of that conferred by statute. His
jurisdiction and power must be found
in some particular statute. (1 Mitchie
Banks and Banking, Section 70, page
65; 3 Mitchie, Section 17, page 34;
Section 25, page 44.) The same rule
applies to a bank receiver. (3 Mitchie,
Section 98, page 14!); Section 102, page
155.) A liquidating agent who is an
agent "to assist him and act for" the
Superintendent of Bunks (Section 12!),
Chapter 89, Laws 11)27) has no greater
power than his pricipal, the Superintendent of Banks. The powers of the
Supelintendent of Banks on the closing of a bunk are set forth in Section
127, Chapter 89, Laws 1927:,
"Upon taking the assets and business of any bank into his possession,
the Superintendent is authorized to

