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the effect that a statute which abso
lutely prohihits the sale of a commod
i tv or the transaction of a business 
wilere there is no substantial relation
"hip to public health or safety, works 
II deprivation of liberty and property 
and I'iolates the Fourteenth Amend
ment to the Constitution of the United 
States. ('Veaver v. Palmer Bros. Co., 
et aI., 264 U. S. 504, 68 L. Ed. 654; .Tay 
Burns Baking Co. v. Chas. W. Bryan. 
et al.. 2&1 U. S. 504. 68 L. g(1. 813. 
32 A. L. R 661; People v. Weiner, 271 
Ill. 74 ; Greensboro I'. Ehrenreich. 
SO Ala. 579; State v. Taft, 118 N. C. 
uno; Kosciusko I', Slombel'g, 68 Miss. 
469; Adams v. Tanner, 244 U, S'. 590, 
51)6, 61 I~. Ed. 1336, L. R A. 1\)17 F 
1163, Ann. Cas. 1917D 973; Weil v. 
Ricord. 24 N, J. Eq. 169; Freund on 
Police· Power, Section 58, 68; Tiede
lIlan on Police Power, p, 301.) 

'Ve hal'e not overlooked the case of 
Powell v, Pennsylvania, 127 U, S. 678. 
but that decision has been weakened 
by later decisions. (Freund on Police 
Power, 62.) In ·Weaver v. Paymer 
Bros. Co" 270 U. S. 4{)2, cited above, 
the Supreme Court limited the appli
cation of the Powell case by saying 
tllat the Supreme Court in that case 
assumed that most kinds of the pro
duct there in question were or might 
become injurious to health. 

In order to sustain the constitution
ality of the act, which, with its amend
ments, contains many desirable pro
visions, it must 'be held that it was not 
the intent of the legislature to prohibit 
the sale of such commodit~', and that 
the sale is not unlawful if it be done 
without deception as to the sulphur 
content. 

The complaint which you hal'e re
cei I'ed requests you to take such steps 
"as may be necessary to prevent the 
foisting upon the public of gasoline 
containing an excess of sulphur." 
Without doubt, if this product is being 
offered for sale to the public under 
conditions that deceive the puhlic as 
to the sulphur content, then it is your 
duty to curb the practice, 

After considering the facts hefore 
m:, and in the absence of any com
plaint on the part of the consuming 
public which gratefully takes advan
tage of the lowered price at which the 
product is sold, we are not prepared 
to say that any deception is being 

practiced in its sale. However, the 
question whether or not deception is 
ueing practiced.is one of fact for your 
board to determine from all the cir
cumstances surrounding the sale of the 
product at each place of sale. 

Opinion No. 366 

Beer-Licenses-Appeal 

HELD: An appeal to the District 
Court does not stay the order of the 
State Board of Equalization revoking 
a license to sell beer until final dis
posi tion of the appeal. 

October 20, 1933. 
We are in receipt of your favor of 

October 16th in which you inquire 
whether, when you have cancelled.11 
license to sell beer, an appeal to the 
District Court stays the order of your 
hoard revoking such license until final 
decision of the court. There seems to 
he very little authority upon this ques
tion. There is considerable authori.ty 
to the effect that an appeal does not 
I'acate the decision of a court or trib
unal where no provision is had for a 
supersedeas. . 

In the few cases where similar 
questions have been decided statutes 
are involved which differ somewhat 
from the Montana statute, In rela
tion to intoxicating liquors it has been 
held: "'l'he act of revocation avoids 
the license and renders all sales there
under thereafter illegal el'en though 
a writ of certiorari has been sued out. 
* * * A judgment or order of revocation 
is valid until reversed or set aside." 
'Voollen & Thornton on the Laws of 
1 ntoxicating Liquors, 456. 

The cases cited appear to substanti, 
11 te the text. I would therefore con
e! ude tha t the decision of the Board 
reyoking the license for the sale of 
IIcer is in no way affected by an appeal 
and such license would not constitute 
any protection in an action brought for 
illegal sales while such appeal is pend
ing. 

Opinion No. 367 

Oil and Gas - Royalties - Common 
School Equalization Fuml-High 

way Fund 

HELD: Under the provisions of 
Section}, Chapter 119, Laws of 1927, 
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