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ceeded the Governor upon the latter's
death, the office of Governor and Secretary of State were not inconsistent
and that the Secretary of State was
entitled to recieve the salaries of both.
The conclusion we ha \'e reached is the
same as stated by the text-writer in 50
C..T. p. 132, Section 197: "Under cQnstitutional provisions to the effect
that, on the death of the gO\'ernor, the
powers and duties of such office shall
devolve on the lieutenant governor, on
the death of the governor and the devolution of his duties on the lieutenant
governor, the latter performs the duties of governor in his original capacity, and there is no vacancy in the
office of lieutenant governor."
Section 511 R. C. M. 1921 specifies
in what manner an office becomes vacant before the expiration of the term
of the incumbent. None of the happenings as specified in said section have
occurred to cause a vacancy in the office of Lieutenant Governor, and, as
we have concluded, the office does not
hecome vacant upon the powers, duties
and emoluments of the office of Governor devolving upon him upon the
resignation of the Governor.
Note: See State ex reI. Damey v.
:\iitchell, 97 Mont. 252.

Opinion No. 363
State Examining Boal'd of Beauty CuItul'ists-Beauty Operators-Hcenses-Reinstatement
HEDD: The state board of beauty
culturists may fix reasonable conditions for the reinstatement of one
whose beauty operator's license has expired.
October 18, 1933.
You request an opinion from this
office on the following: "An operator
duly licensed and registered by our
Board has allowed her license to
lapse b~' failing to renew on or before
December 31, 1932, thus making her
delinquent for 1933, and now desires
to again become a registered operator.
May I issue her a license for 1933 upon
payment of five dollars or must she
stand an examination and pay the
fifteen dollar fee in order to become
a registered operator?"
Section 15 of Chapter 104, Laws of

1929, the Cosmetology Act, fixes the
examination fee at $10.00 for applicants, and the annual license fee at
$5.00. We do not think you may
charge the $10.00 examination fee in
case of a delayed renewal.
Section 16 provides that all licenses
shall expire on the 31st day of December next succeeding unless renewed.
This section further provides that,
"Expired licenses may be renewed under special rules adopted by the
Board." The last mentioned provision
in the statute empowers the board to
fix the conditions under which one
whose license has expired may be reinstated. In exercising such power it
is our opinion that the board should
be governed in its rulings by the provisions of other laws in similar matters, and fix a reasonable penalty for
delinquency in paying the· license fee.
The annual fee is $5.00 and twenty
per cent penalty for delinquency
would require one to pay $6.00 to be reinstated. We think if your board
would establish a rule along these
lines that it would be reasonable and
within the intent of the Act.

Opinion No, 364
Cities and Towns-Cornmission 1\Ianagers - Budget Law
HELD: Cities operating under the
Commission Manager Form of Government are not required to comply with
the Municipal Budget Law.
October 19, 1933.
You have asked for my opinion on
the following question: "Are cities
operating under the commission manager form of government, Chapter 173,
Session Laws 1925, required to comply with Chapter 121, Session Laws
1931, known as the Municipal Budget
Law?"
The statutes relating to the Commission Manager form of government
are Sections 5400-5520, R. C. M. 1921,
us amended by Chapter 31, Laws of
1923, and Chapter 173, Laws of 1925.
All of the cities in Montana are organized under the general Alderman:\layor form of City government, with
the exception of the City of Bozeman,
which alone is organized under the
Commission Manager Act, originally
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passed by the legislature in 1917 and
twice amended as stated above. and
about two other cities organized under
the commission form.
Being dissatisfied with the general
Alderman-Mayor form under which the
Oity of Bozeman seemed to be unable
to operate within its income and had
therefore accumulated a large floating indebtedness, some of the citizens
of Bozeman, aided by others throughout the state, succeeded in getting the
Commission Manager Act passed and
in 1922 the people of Bozeman elected
to operate their city under that act.
During the 11 1-2 years of operation
under this special act, it is claimed
that the city has profited Illuch and
has corrected the faults and ahuses
which previously existed.
This special Commission n-Ianager
Act contains a complete budgeting and
accounting system of its own different, inconsistent and repugnant to the
Alderman-Mayor or Commission forms
of city government. The fiscal year
likewise is different as it ends with
the calendar year. This spec,ial act
apparently was followed satisfactorily
by the City of Bozeman long before
the so-called Oity Budget Act was
passed in 1931.
The legal question is: Was it the
intention of the Legislature in passing the general "Municipal Budget
Law" in 1931, and thereby supplying
a need of the cities operating under
the general law relating to city governments because they did not include
an adequate budget and accounting
system, to repeal or amend the special
Commission Manager form of city go,'ernment with its own complete special
budgetary, fiscal and accounting system'! .
There are no express wOI'ds of repeal or amendment in the 1921 Act.
It there was an intention on the part
of the legislature to repeal or amend
the Commission Manager Law, it must
be implied from the use of the words
"the provisions of this act shall apply
to all cities in this state." It is a well
settled and long recognized rule that
repeals 01' Ilmendments by implication are not favored. (59 C. J. p. 905,
Section 510, Note 22; State v. Cascade County, 296 Pac. 1; Nichols v.
Ravalli County School District NO.3.
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287 Pac. 624, 87 Mont. 181; London
Guaranty Co., v. State Industrial Accident Bd., 266 Pac. 1103, 82 Mont.
::\().!; Ex p. Naegele, 224 Pac. 269, 70
~Iont. 129; State v. Miller, 220 Pac.
m, 69 Mont. 1; State v. Bowker, 205
Pac. 961, 63 Mont. 1.)
On the other hand, it is the rule that
"courts are slow to hold that one statute has repealed another by implication, and they will not make such an
adjudication if they can avoid doing
so consistently or on any reasonable
hypothesis, or if they can arrive at
another result by any construction
which is fair and reasonable. • • • nor
will they adopt an iterpretation leading to an adjudication of repeal by
implication unless it is inevitable, and
a very clear and definite reason therefor can be assigned. • ...... The implication must be clear, necessary and irresistible." (59 C. J. p. 905, Section
510.) It is also the general and undoubted rule that a general affirmath'e act will not by implication repeal
or effect a previous special act, or the
special or particular provisions of a
prior act on the same subject. (59
O..T. p. 931, Section 536; London etc.
Co. v. Industrial Accident Board, supra; Stadler v. City of Helena, 46
:\Iont. 128; Reagan v. Boyd, 59 Mont.
453; Daley v. Torrey, et aI., 71 Mont.
513; Franzke v. Wright, et -aI, 70
:\Iont. 531, 226 Pac. 524.)
In paSSing the Commission Manager
Law, the legislature had its attention
directed to the speCial case which the
act was meant to meet.
It considered and provided for all the circumstances of that special case. Having
done so it is not to be considered that
by the general enactment, the Budget
Act, passed subsequently and making
no mention of any such intention, to
have intended to derogate from thatwhich, ,by its own special act, it has
thus carefully supervised and regulated. If possible, a special act and the
general law should stand together; the
one is the law in the particular case
and the other is a general law of the
land. (59 C. J. pp. 931-932.) "The
prinCiple generalia specialibus non
derogant is espeCially applicable >to
cases where general statutes are argued to overrule the provisions of special charters granted to municipal
corporations, or spedal acts passed for
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their benefit." (59 C. J. p. 935, Section 538.)
Applying these universal rules, I am
unable to say that the intention of the
legislature to amend or repeal the special Commission Manager Law, providing for a special budgetary, fiscal and
accounting system. is clear, necessary
or irresistible. While the two laws
are inconsistent and repugnant, each
has a reasonable field of operation
without trenching on the ground COyered by the other. Neither under the
purpose as expressed in its title, of
providing a general budget system, etc.,
nor in the body of the act itself does
there appear any intention on the part
of the legisJtaure to in any way change
or interfere with a special act providing for the City-Manager plan of
municipal government.
Nor does
there appear to be any intention on the
part of the legislature to revise the
whole subject of city government by
prmiding a substitute for all prior
enactments. It would seem, rather,
that it was the intention of the legislature to provide for a budgetary, and
accounting system for all cities generally, operating under the old general
law relating to City government which
did not ha\'e an adequate budget and
accounting system.
A comparison of the Municipal Budget Law ,vith the Commission Mnnager
Law, discloses that the former does
not fit in with the special structure
and set-up of the latter; in fact, the
two acts are inconsistent and repugnant. On the other hand, the Municipal Budget Act fits in with the general
structure and set-up of the Aldermanl\{ayor form of city government. It
refers specifically to the officers of
the latter and makes use of them in
its budgetary, fiscal and accounting
system. Furthermore, it is consistent
with the general theory of City government set up by the old Alderman:\{ayor system and it is entirely inconsistent with the new special Commismission Manager Act, the fundamental
idea and cornerstone of which is the
segregation of the legislative branch
from the administrative branch of the
city. The city manager is the head
of· the administrative branch and is
cl'larged with the responsibility of the
general management of the city and

earrying out of its financial operations.
The MuniCipal Budget Act places
upon the city clerk, city treasurer and
the mayor, all officers of the old system, certain specific duties consistent
with their general duties and consistent with the general scheme of the
old system. There are no city clerk
and citv treasurer in the Commission
l\{anager Act and the mayor is practicallv such in name only, when compared with the powers and duties of
the mayor under the Alderman-Mayor
form. The clerk of the commissioners,
appointed by the commissioners, keeps
the records of the commissioners and
performs other clerical duties only. He
has no power to sign or issue warrants
and his duties and powers cannot be
compared to the city clerk. The Municipal Budget Act would place upon
him duties and powers which are
vested in the city manager and he is
authorized to withhold warrants and
deduct from the salary of the city
manager for disobedience (Section 3,
Chapter 121, 1931), all of which is
repugnant to the fundamental idea of
the ci ty manager plan. I nstead of being the administrative head (Section
5455 R. C, 1\1:.), the city manager becomes subordinate to a clerical employee of the commissioners who represent the legislative branch of the
city. The Commission Manager Act
has no treasurer but has a director of
finance appointed by the city manager.
These are some of the inconsistencies between the two acts. In short,
the Municipal Budget Act names and
requires for its operation a set of different officers who are not known under the Commission Manager Act;
whose duties and functions are entirely inconsistent with, and repugnant to
the set-up and the basic idea of the
latter. To apply the Municipal Budget Act to the Commission Manager
Act, would tend to disintegrate und
and destroy its unique character. It
is impossible to compare the two acts
without reaching the conclusion that
in enacting the Municipal Budget Act,
the legislature intended to have it
npply to all cities of the old Alderman-Mayor plan with which it is not
repugnant and whose officers are
specifically mentioned and in which
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system there was a specific need for a
hudgetal'Y and accounting system, and
that there was no intention on the
pal·t of the legislature to amend or
repeal a !<pecial act so radically different in its theory of city government,
and having its own complete budgetary, fiscal and accounting system, to
which no reference whatever is made.
It is inconceivable that the legislature
intended by this indirect method to
jeopardize or destroy the special Commission Manager Act whiCh it had
carefully built up.
If uniformity in city gO\'ernment
had been its object it carefully coneealed its purpose. If nniformity hnrl
heen its purpose and had heen desirable, it is reasonable to suppose that
it would have carefully repenled all
the different laws pertaining to city
government and ha\'e built nn entirely
new structure. On the other hand, in
the ahsence of express purpose and in
the nbsence of a real need therefor it
if< probable that the legislature in.tended to retain intact in its laboratory of social and governmental experiments, this special act under which
the City of Bozeman, so far as I am
informed, has successfully goYerne(l
itself..
I am unable to find any clear, necessary or irresistible implication of
repeal or amendment of the Commission Manager Act. Haying in mind the
rule, herein stated, that repeals by
implication nre not fa yo red and that
they are to be avoided if it is possible to do so consistently on a,'ny
·reasonable hypothesis 'or by any fair
and reasonable construction, it is my
opinion that the question you ha\'e
suhmitted shoulrl he answered in the
negative.

Opinion No. 365
Gasoline - Autofuei. Sale of - SulphUI' Conrent-Gas and Oil.
HELD: The sale of autofuel, a petroleum product containing more than
two-tenths of one per cent of sulphur,
.is not illegal under the facts presented.
October 19, 1933.
We have your request for an opinion
in which you state that under date of
.luly 24, 1933, the Montana chapter

251

of Rocky Mountain Oil and Gas Association mailed to you a complaint
against the sale of a petroleum product
designated "a u tofuel" , whiCh is in fact
gaSOline but which contains in excess
of two-tenths of one per cent sulphur.
You ha\'e made an investigation and
have submitted the following statement of facts:
'The Independent Refining Company, a corporation, owns and operates a refinery near Laurel, Montana.
In addition to refining gasoline, i. e.
a product which meets up with the
standards of quality and strength
prescribed for gasoline hy Chapter
192, Laws of 1931, the company also
produces a product which sells within the State of Montana under the
name and designation 'autofuel'.
From retail stations in the Cities of
Billings and Bozeman, the Commission, during the months of August
and Septemher, obtained samples of
the product being retailed as 'autofuel' and transmitted the same to the
State Chemist at Bozeman, Montana,
for unalysis and reports on tlie contents thereof. In due season the Commission recie\'ed reports from the
State Chemist disclosing that the
samples of 'autofue!' analyzed contained in excess of two-tenths of one
per cent sulphur. In aU other respects the samples measured up to
the requirements for gasoline as prescribe<l in Chapter 192, Laws of 1931.
E'or YOUI' information we append
herewith true, full and correct copies
of our inspectors' reports on the taking of sai<l samples and the reports
of the State Chemist as to his nnalysis.
"Our investigation further disclosed
that the Independent Refining Compuny in im'oicing 'autofue!' to retailers designates the product on the
invoice as 'autofue!' und there is
printe<l or stamped on the invoice
the legend that the product 'contains more than 2-10 of 1 per cent SUlphur." Purther, the compuny maintuins
a Signboard on the Billings-Laurel
highway advertising its gasoline and
its 'autofue!." The fact that 'autofuel'
contains more than 2-10 of 1 per cent
sulphur is shown on ,the ad\-ertisement (see Picture No. 1 attache<l).
The company also does some newspnpel' adYertising of its 'autofuei'.

