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payer has no vested right under a 
statute fixing a certain portion of the 
actual value of property as a basis for 
assessment. i\IoreoYer, a tax statute 
which is made retrQl,;pecth'e does not 
necessarily nor ordinaril~' disturb vest
ed rights. (Durret v. Da"idson, 9:l 
S. W. 25, 8 L. H. A. (n. s.). 546; People 
,'. Chicago & E. I. H. Co., 93 N. E. 761: 
1 Cooley on Taxation, Sec. 134; 12 
C. J. 968.) 

The authority to impose taxes is 
confided exclusively to the legislature. 
'I'hat authority is absolute, except ai; 
restricted by the Constitution of the 
state or nation. 'Vithin constitutional 
rest.rictions, its determination is final 
upon all matters involving the purpose 
of a tax. its extent and apportionment. 
the persons and property affected by 
it. and the time and manner of its 
collection. The power of taxation 
rests upon neceSSity, and is an essen
tial and inherent attribute of so"
ereignty, belonging as a matter of 
right to every independent state or 
goYernment, and it is as extensive as 
the range of subjects over which the 
power of that government extends. 
(Cruse v. Fischl, 55 l\Iont. 258; Butte 
& Superior Min. Co. v. McIntyre. su
pra: Pardee v. Rayfield, 182 N. Y. S. 
:l; 61 C. J. 76.) 

If, then, the royalties paid were a 
part of the actual net proceeds and 
the same were assessed and taxed in 
accordance with the prOVISIOns of 
Chapter 161, it is our view that the 
Ohio Oil Company is liable for the 
taxes so levIed. (Byrne v. Fulton Oil 
Co., 85 Mont. 329.) 

'Opinion No. 357 

Abstracters Board of Examiners-
Mileage 

HELD: Members of the State Ah
stracters Board of Examiners are en
titled to mileage at the rate of 7c per 
mile. 

October 7, 1933. 
You inquire what shall be the mile

age for members who attend meetings 
of the Abstracters Board of Examin
ers. 

Chapter 16 of the Laws of 1933 fixes 
the mileage of all state officers and all 
of the persons entitled to mileage at not 

more than 7 c per mile. Cha pter 105, 
Laws of 1931. provides that members of 
the Abstracters Board of Examiners 
sha Il recei "e 10c for each mile neces
sarily tra,-eled. In the construction of 
two similar conflicting statutes. this of
fice held that the H)33 statute con
trolled and that county commissioners 
were entitled to recieve but 7c per mile. 
(Opinion No. 170, this volume.) 

The following statement by Mr. 
Chief Justice Calla way very clearly 
fixes the law in this state: "While re
peals hy implication are not favored. 
when two legislath'e enactments reo 
lating to the same suhject matter are 
in conflict, and cannot be harmonized. 
the Act last enacted controls." State 
V. :\IiIler, 69 1\1ont. 1 This definite 
statement of the law has at least twice 
lleen subsequently quoted with apprm'
al by the Supreme Court of this state. 

In the case of State V. Board, 52 
l\Iont. 91, it has been held that mem
bers of the Board of Examiners for 
Nurses are public officers. Whether 
or not the same conclusion would be 
reached as to this boanl.-the 193;:\ 
statute by its express terms applies 
not only ,to all state and county offi
cersbut also to all other persons en
titled to mileage,-the act cannot be re
conciled with the prior statute and the 
latter statute must control; there
fore, the members of this board are 
entitled to mileage at the rate of 7c 
per mile. 

Opinion No. 358 

Schools - Tranfers - Tuition - Pri
vate Schools - Parochial Schools 

HELD: A school district of this 
state may not pay tuition of pupils 
attending prh"ate or parochial schools. • 

October 9, 1933. 
You have requested an opinion on 

the following matter: "r have had a 
few applications for transfer of high 
school apportionment from pupils of 
this county who "ish to attend accred
ited private lind parochial schools in 
the state of Montana. As I understand 
the law (Chapter 3, Section 81, page 
139 of the 1931 Montana laws) these 
schools would be eligible to recieYe the 
amount ·allowed any credited high 
school. It this correct?" 
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The stat ute to which you refer is 
part of Chapter 148. Laws of 1!l31. 
which is lin act relating to the puhlic 
school system of the state. The puhlic 
school districts of :\Iontllna are politi
('a I subdidsions of the state. (State 
\'. ~Ieyers, 65 Mont. 124. 210 Pac. 1064; 
~IcNair v School District No.1. Cas
cade County. 87 Mont. 423, 28S Pac. 
188: 69 A. L. R. 866.) 

Bein/! subdivisions of the state, any 
statutoD' provision relating to the pub
lic schools necessarily applies and j;;; 

restricted to such schools to the exclu
sion of private and parochial schools. 
The state assumes no more authority 
or control over the latter class of 
~chooh; than it does over any other 
]lrh'ate 'business or enter]lrise. "Man
IIgement of puhlic schools is a state 
II ffair, districts heing state agencies. 
and school boanls act in a goyern
mentlll capacity." (Cloverdale Union 
High School DistIict v Peters. 264 Pac. 
273. 88 Cal. App. 731.) The right of 
an~' school to share in the distribu
tion of public school funds is limited 
to the manner provided by statute. 
(Board of Education of the City and 
County of San Francisco v Hyatt, 93 
Pac. 117. 152 Cal. 515; Smith v. Dona
hue 1!l5 N. Y. S. 715: Williams v. 
Board, 191 S. W. 507, 173 Ky. 708, r~. 
R. A. 1917D 453.) 

It is clearly obvious that the stlltutes 
of this state relating to the public 
schools apply only to those school dis
tricts and institutions which arc po
litical subdivisions of the state, amI (]o 
not relate to private or parochial 
schools. 

Opinion No. 360 

Taxation - Ta.x Uertificates De-
Jiquent Ta.xes - Interest 

HELD: As to individuals who ob
tained tax certificates before the pas
sage of Chapter 176, Laws of W33, the 
attempt by the legislature to fix the 
rate of interest at 8 per cent is in
\'alid, and the certificates issued to 
private indhiduals before March 2, 
1931, must draw interest at the ratc 
of 12 per cent per annum until re
demption is made. 

October 11, 1933_ 
You request an OpInlOn (relative to 

Chapter 176 of the La\vs of 1933) as 

to the rate of interest necessary to be 
paid after March 6, 1933, on delin
quent taxes where certif.ieates of sale 
are held hy private indh'iduals. 

This matter was discussed very fully 
in our opinion No. 201, in whieh we 
conclude that the interest on all tllxe» 
delinqnent and where certificates had 
issued was to be figured at the rate 
of eight per cent lifter ~farch 16, H)33. 
Our opinion in that case related to 
and shall be confined to those cases 
where the county held the certificates 
of sale at the time of the passage of 
the act. 

You now raise the question: "'here 
the certificate was assigned to an in
rlividual before the passage of the act, 
does not such a method of computing 
interest impair the obligation of eon
tracts (to draw interest at 12 per 
cent) where such .tax certificates are 
held by private individuals? 

There is very little law to be found 
upon that question. There are a few 
cases cited in 61 C. J. 1275 which ap
pear to indicate that that is the cor
rect conclusion. 

I would therefore conclude that as 
to such individuals who obtained sueh 
certificates prior to the passage of 
Chapter 176, Laws of 1933, the at
tempt ,by the legislature to fix the 
rate at eight per cent is invalid. In 
such cases the certifieates issued to 
private individuals prior to March 2, 
1931, must draw interest at the rate 
of twelve per cent per annum until 
redemption is made. This conclusion 
would not apply where the certificates 
are held by the county at the time of 
the approval of the act on March 16, 
1933. 

Opinion No. 361 

Governol' - Vancancy in Office of 
Govel'llor - Lieutenant Governor, 

No Vancancy Upon Succession 
to Office of Governor 

HliJLD: Upon the reSignation of the 
(lo\'ernor the powers, duties and emol
umen ts of the office devolve upon the 
Licutenant Governol' who discharges 
such duties in his original capacity. 
'1'here is no \'ancancy in the office of 
Lieutenant Governor. 

October 16, 1033, 
You have submitted the following 
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