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of the court in which the receivership
proceedings are pending, you have
asked us for an opinion on the question
of law involved and as to the best way
to proceed in making collection of the
taxes due.
It is a rule of universal application
that property in the hands of a receh-er
is not withdrawn from taxation. It reo
mains subject to assessment and to the
payment of taxes thereon while in cus·
todia legis to the same extent as when
it was in the possession of the owner.
(In re Tyler, 149 U. S. 164, 37 Law.
Ed~ 689: Coy v. Title Guarantee &
Trust Co., 220 Fed. 90; 53 C. .J. 243;
61 C. J. 217; 2 Cooley on Taxation,
Section 606; 2 Tardy's Smith on Receivers, Section 678; Alderson on Receivers, §169a.)
It is also the rule, however, that the
possession of the receiver is the possession of the court, for the benefit of
the parties to the suit and all concerned, and cannot be disturbed without the leave of the court, and that if
any person without leave intentionally
interferes with such possession, he necessarily commits a contempt of conrt
and is liable to punishment therefor.
(In re Tyler, supra; Dayton v. Stanard, 241 U. S. 588, 60 Laws. Ed. 1190;
State V. District Court, 21 Mont. 155:
Brictson Mfg. CO. V. Close, 25 Fed. (2d)
794; 2 Tardy's Smith on Receivers,
§687; High on Receivers, §l40a; Alder~on on Receivers, §169a.)
Under the circumstances, we believe
it would be proper for the county
treasurer to petition the federal court
for an order directing the receiver to
pay the taxes, or, in the event there is
not enough money on 'hand to do so,
that he be permitted to seize and sell
so much of the personal property as
will suffice to sa tisfy the same. ( See
,lIuthorities cited in last paragraph.)
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State Board of Land CommissionersState Lands-Grazing Lands-Rentals.
HELD: The State Board of Land
Commissioners may, by resolution,
credit those persons who paid rentals
for state grazing lands prior to March
2, with full payment upon the basis of
Section 3 of Chapter 42, Laws of 1933.

October 3, 1933.
At the last session of the legislature
Chapter 42, relating to rentals to be
eharged for agricultural and grazing
lands and town lots owned by the
State, was passed. It received the ap·
proval of the governor on March 2,
11)33, and became effecti\'e from and
after that date. Thereafter, it was the
subject of attack in the supreme court.
but the attack failed. On May 18,
1933, two days after the opinion of the
court was handed down, the State
Board of Land Commissioners adopted
II motion closely conforming to the
provisions of Section 3 of the Act so
far as the rentals of grazing lands are
concerned, but providing that where
there was no competitive bidding all
new leases should expire on or before
February 28, 1935.
It appears that shortly before Mar"cll
2 certain persons, being desirous of
leaSing state grazing lands, applied to
the Land Office for the privilege of so
doing and tendered the rentals required for a period of one year under
the old law. It appears, also, that
shortly after March 2 certain other
persons, being likewise desirous of
leasing state grazing lands, applied to
the Land Office for the privilege of so
doing, and tendered the rentals required for a period of one year under
the new law. Some time after March
2 leases running from M'Rrch 1, 1933.
to February 28, 1935, were issued to
both classes of applicants, but those applicants who applied before the 2nd of
March remitted about twice as much
for the same character of grazing land
as did those applicants who applied
after the 2nd of March. Of course the
rental moneys long since found their
way into the state treasury.
'l'he question now arises as to what
should or can be done to place both
classes of lessees on an equal footing.
As we have stated the State Board of
J~and Commissioners executed all these
leases after the 2nd of March. Such
being the case, the provisions of Chapter 42 could well have been followed,
indeed should have been followed, not
only as to the persons who applied aft·
er but also as to the persons who applied before the 2nd of March. As the
leases issued to the latter do not conform to the terms of the Act to the
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snme extent as do those issued to the
former it is our view that the Board
has the power to recall them for correction under Section 115, Chapter 60,
Laws of 1927.
From the nature of the state it can
act only through its officers and agents
and it is bound by their contracts in
its behalf which are entered into within the scope of their authority and in
compliance with the constitutional and
statutory provisions which regulate the
contracts of the state. (3 Page on
Contracts, §l866, and 1020 Supp.) The
law of a state under which its agent
makes a contract on its behalf is a part
of the contract. (Id. §l844; 59 C. J.
171.)

By the execution of an authorized
contract the state acquires certain legal
rights and incurs certain liabilities
which are fixed and ascertained, or
ascertainable. Thereafter no one can
increase or diminish the rights of the
,;tate or increase or reduce its liabilities thereunder unless he has been vested with authority so to do by express
g:rants or by clear implication. (California Highway Comm. v. Riley, 218
Pac. 579.)
We have already said thljlt the rentals have been turned into the state
t.reasury. It is not poSSible, therefore
to make refunds to those who forwarded their moneys to the Land Office before the 2nd of March. But we
believe the Board may by resolution
give them full credit for 11ayments
made, using the rental prices fixed by
~ection 3 of the Act as the basis therefor. If that be done, the advantage
enjoyed by the one set of leases o,"er
the other set of leases will practically
(lisappear.
While section 26 of Chapter 60 fixes
the time for the payment of rental
hereafter falling due, it can be confidently asserted that payment of the
same before it falls due is not prohibited.
Opinion No. 352
County Commissioners - Bids, Specifications for-Tractors-Patented
Articles-l\lonopolies
HELD:
S'pecifications for bids
must be sufficiently definite and precise to fUrnish a basis for fair and in-
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telligent bidding, hut must not contain
such restrictions in the way of detail
as would pre"ent billding and stifle
competition. Opposite de\ys are taken
ill case of patented articles or monopolies.
October 3, 1933.
In your request for an opinion you
submit specifications for track-type
tractors. The question involved is the
legality of the specifications submitted by the count,y commissioners as n
basis for receiving bids require.d by
Chapter 8, Laws of 1933. This chapter requires that "no contract shall
be entered into by a board of county
commissioners for the purchase of any
nutomobile, truck, or other vehicle, or
road, highway, or other machiriery,
apparatus, nppliances or equipment, or
materials, or supplies of any kind, for
which must be paid a sum in excess
of five hundred dollars, without first
publishing a notice calling for bids
* .... and e"ery such contract shall be
let to the iowest responsible hidder."
The specifications consist of nearly
three single spaced pages. Some of the
requirements are as follows: "Must
have four or more speeds forward and
one reverse. Low gear not to exceed
1.6 miles per hour at governed speed;
second gear 2.4 miles per hour; thi'rd
gear 3.1 miles per hour; fourth gear
1.6 miles per hour; reverse gear 1.9
per hour. • * * To be 4 cylinder, slow
speed, not oyer 900 R. P. l\L governed,
at full load; valve in tbe head. * * *"
On the face, the SpeCifications look
considern bly like the manufacturer's
complete detailed specifications of a
certain make of track-type tractor.
They haye the appearance at least of
heing an adoption by the commission('rs of a bidder's own specifications of
his track-type tractor. I do not feel,
howeyer, tha t I am able to place an
unqunlified interpretation upon these
specifications as I am not acquainted
with the fncts and hnve not had the oppOl·tunity of making an investigation.
Therefore, I do not wish to make such
assertion. It is somewhat difficult.
however, to understand wh~' only a 4
cylinder engine or a valve in the head
engine would be a satisfactory type
of engine. It is likewise difficult to
l~nderstallll why a speed exceeding 1.6

