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administration of such relief, and the 
employment of help and the incurring 
of expenses in the administration there­
of, is not necessary. The relief received 
from the Reconstruction Finance Cor­
poration consisted of funds, for the 
proper distribution of which it was nec­
essary to employ help and incur ex­
penses. 

It is my opinion that it was the in­
tention of the legislature to give the 
county commissioners power in said 
Chapter 44 to employ help and incur 
expenses in administering- relief 'after 
such relief had been obtained and that 
they have no power under such act to 
employ help or incur expenses in order 
to convince the }j'edera I Government 
that the proposed public work is feas­
ible and should be undertaken. 

You enclose a letter signed by mem­
bers of the local unemplo~'ment com­
mittee, calling- attention to the benefits 
to be derived from the proposed irri­
gation project, as well as the expected 
resulting relief for the uncmployed of 
the county who are now receiVing- re­
lief from the county and the Federal 
Go\·ernment. The argument made is in­
deed forceful and were I vested with 
the power of discretion, I should un­
doubtedly be moved to act accordingly. 
~Iy sworn dut~' is, however. to uphold 
the law and to construe it honestly. 
fearlessly and correctly, having in mind 
that the powers of the county commis­
sioners throughout the state should not 
be enlarged by judicial construction, 
however desirable in the present emer­
gency, as that is properly the function 
of the legislature. S'ee Sullivan v. Big 
HO.rn Co., 66 Mont. 45. 

Opinion No. 337 

Warehouses-Co-operative Associa,tions 
--Seeds-License Fee-Bond 

HELD: Co-operative associations 
holding themselves out to the public as 
receiving agricultural seeds of any kind 
for storage for the public, must pay 
warehouse 'license fee and take out 
bond. 

September 14, 1933. 
You ha\'e requested my opinion wheth­

er the Phillips County Co-operative Mar­
keting ASSOciation, a non-profit, non­
stock organization, should be required 

to take out a license and gb'e bond in 
order to comply with the provisions of 
the Agricultural Seed Warehouse Act. 

The correspondence enclosed does not 
definitelv disclose the exact character 
of the b'usiness done. In his letter of 
August 24, Mr. Lantz referred to "our 
alfalfa seed cleaning and warehouse 
plant." If the association operates a 
warehouse, as apparently it does. it 
would be required to pay the license 
fee and gi\'e the bond. pro\'ided it ope­
rates a warehouse "whiC'h holds itself 
out to the public as receiying- agricul­
tural seeds of any kind for storage for 
the public." 

Section 1. Chapter 50, Laws of H)2i 
provides: "That all persons. firm, co~ 
partnerships. corporations and associa­
tions opera ting a ny public \Va rehouf'c 
or warehouses in this State and which 
hold themselves out to the public· as 
receiving agricultural seeds of any kind 
.for storage for the public. shall. ·on or 
before the first day of July of each 
~'ear. pay to the State Treasurer of 
"Iontana .a license fee in the sum of 
Fifteen Dollars ($15.00) * * *." The 
section quoted includes association~. 
Section 9 of the Act also uses .the words 
"co-operative associations". ("Co-opera­
tiye associations or co-operative cor­
pOl'ations, when licensed to handle ogri~ 
cultural seeds as herein provided * *:'.') 

It is therefore my opinion tila t if the 
Phillips County Co-operativc l\Iarke.t­
ing Association holds itself out to .thc 
puhlic as receiving agricultural ;;e~ls of 
any kind for storage for the puhlic, alHl 
receiYes such seeds for storage. it must 
take out a license alHI give a bond in 
compliance "ith the provi.~i()ns of the 
Agricultural Seed 'Warehouse Act. 

Opinion No. 338 

Cla.ims-Legality-Cont,·acfs. 

HELD: Claim ~o. 582498 filed hy the 
)lontana Stained Glass Company, by 
reason of the facts recited and because 
it is not based upon a contmct made 
according to either Chapter 149, Laws 
of 192i, or Chapter 66, Laws of 1923, 
is illegal. 

September 16, 1933. 
With reference to Claim No. 582498, 

in the sum of $2219.88, filed by Mon­
tana Stained Glass Company, please be 

cu1046
Text Box

cu1046
Text Box



OPIXIOXS Ol~ THE ATTORXEY GEXERAL 229 

a(l\'ised that this claim was transmitted 
to your office without my signature. 
without my consent, and without m~' 
knowledge. After it had heen tntns­
mitted I received the information that 
it had been sent to you. 

The facts, as outlined in your re­
quest and as supplemented by my own 
knowledge, are as follows: 

The claim is for materials presum­
ably used on the Capitol dome. sky­
lights, 'portions of the roof and onp or 
two smaller jobs, The amount exceeds 
$500.00, on each of the major projects. 
There is no contract for any of the 
\\'ol'k, excepting repairing stained glass 
nnd sky-lights, in which instance a con­
tract executed by two members of the 
boa rd is on file, in the office of the 
Boa I'd of ]i}xaminers. Tllis contract 
fixes no specific amount, but pro"ides 
for pa~'ment of materinls at 17% under 
"list" price. 

Thc Uontana Stained Glass Company. 
does not appcar from the records of 
the office of the Secreta ry of Sta tc to 
he a corporation, hut is a name under 
which one Elwood Von Zimmer is doing 
business. Elwood Von Zimmer. who 
signed the claim as the manager of 
Montana Stained Glass Company, is 
the same person as K. E. Von Zimmer 
who signed thc contract for the stained 
glass work in the sky·lights, and who 
nppears on the payroll for a number 
of weeks work as foreman on all the 
work a hO\'e mentioned. 

The apprm'ing stam[) of the custodian 
(Ioes not designate against what ac­
count the claim is to be charged but 
pasted to the claim is a slip of paper 
hearing the inscription "Other Opera­
tions No. 5473." A notation near this 
slip asserts that the claim was suh­
mitted by the claimant with that no· 
tation attached. 

Chapter 149, Laws of 1927, provides 
that no contract shall be made by the 
Hoard of Examiners, or any ~tate of­
ficers, for the repairs or alterations or 
improvement of any building in excess 
of $500, except upon advertisement and 
competith'e bids. It further provides 
that any contract which directly or in­
directly recognizes the cost plus system 
shall be invalid. 

The claim does not disclose the exact 
purposes for which the lIIutel'ial was 
used. Assuming, however, that the pru-

ject;;; might he so subdidded that the 
e1aim could be reduced to separate jobs 
of less than $500 each. then Chapter 66, 
Laws of 192.'3. as amended, would ap­
ply. This chapter provides that the pur­
chasing agent ;;;hall purchase all ar­
ticles required by the institutions. 
boards and departments of the state. 
S'uch purchases shall he made by means 
of hids. 

That chapter further provicles that 110 
person in the employ of the State of 

. :\iontana in an~' capacity whatsoe"er 
shall directly, or by any other persoll 
for his use, enjoy the benefits of any 
contract under said act. 

By reason of the law stated and 
under the facts recited it is my opinion 
that the claim is illegal. 

Opinion No. 339 

Huihling & Loan Associations-Liqui­
da,tion-Examinations-Banl. 

Examiner. 

HELD: Building' and Loan Assoc'ia­
tions in process of liquidation must pay 
annual fee each year to state tl"Casurer 
for examination by state examiner's 
office. 

September 1G, 1933. 
You have submitted the following 

([uestions: 
"Please advise if building' and loan 

associn tions in course of liquidation 
are required to pay a regular fee fur 
examination made hy this department. 
If so, shall the fee be paid direct. by 
the association in course of liquida­
tion. to the State Treasurer. If not. 
shall such nssociation be required to 
pay a speCial examination fee to be 
credited to the 'State Examiner's 
Fund', where special examination has 
been made as indicated by Chapter 
167, Session TJfiwS of 1929. 

"If a building and loan association 
has closed its doors prior to the first 
day of July of each year and there­
after is in course of liquidation, would 
it be required to pay the regular fee 
!lue to be paid to the State Treasurer'!" 

Section 73, Chapter 89, Laws of H)27 
as amended by Section 1 of Chapter 
167, Laws of 1929 provides: 

"Building and Loan Associations. l!~or 
the cl'edit of said Fund, each building 
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