OPINIONS OF THE
September S. 1933.
You ask whether or not it is necessary for co-terminus land owners to
maintain line or dh'ision fences within
herd districts.
The law in connection with dh-ision
fences is contained in Re\'ised Codes of
:'.lontana 6677 to 6782. I <10 not understand that this law was repealed, either
expressly or impliedly, by the law in
relation to herd districts Re\··ised Codes
3384 to 3389. and amendments. Therefore the law in relation to division or
Jl~rtition fences is exactly the same
eIther within or without herd districts.
Your second question appears to involve the matter as to whether or not.
it is necessa ry tha t lands upon which
Ih'estock are held should be fenced or
whether SOllle fluty exists upon the
owners of other lands to keep same
fenced in order to pre\'ent the trespass
of stock where the stock is within a
herd district.
According to the law within herd
districts. section 3385. Revised Codes,
amended hy Chapter 45, Laws of 1925,
the duty is upon the owner of stock
within such district to see that his stock
does not tre~pas.<; upon the lands of
llllother. So far as the question of trespassing stock within a herd district
is concerned, it is not necessary for the
owner of lands or a crop to fe~ce same.
I.f his lands or crops are injured by the
h\'estock of another he is "iven a remefly which does not depe~d upon the
question of whether or not he has a
partition fence or a legal fence.
It may be that I don't exactly understand yonr questions but as I understand it the two questions are separate
and distinct and each must be examined
from the standpoint of the question to
be determined. The law as to whether
one is required to build a division fence
is not necessarily determinative of his
right to collect damages for trespassing stock. This, howe\'er, is largely a
question of civil rights and these rights.
arriving in different manners, may not
he included within the discussion' cm'cred by this opinion.

'Opinion No. 331
Warehousemen--Bonds--Sureties
-Liability, Amount of.
HEI,D: 'l'he liability to all persons
of the surety on bonds gh'en under the
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~tate 'Warehousemen's Act is limited
to the penalty nallled in the particular
bond.

August 28, 1933.
You request an opinion on the following question submitted to you by
the Massachusetts Bonding and Insurance Company, such company ha.ing
furnished a number of bonds under the
'Varehousemen's Act:
"Have you eyer obtained an expression from the Attorney General of the
Rtllte of Montana if the surety on the
license honds for public warehouseman, grain dealers, or track buvers
is liable ullder your luws, and' the
form of bond that you require. to all
persons who have suffered loss by
reason of the default up to the penalt~·
of the bond or is the total liability of
the surety to all persons limited to
the penalty of the bond? Assuming
tha t the penalty of the bond is $5000,
is the maximum liability of the surety
to all persons in the sum of $5000, in
the aggregate, or is the surety liahle
to each and every person up to the
sum of $5000?"
Chapter 40, Part III of the ChoU
Code of 1921, compriSing sections 464
to 50n inclusive, is entitled "Official
Bonds" and relates specifically to bonds
of state officers, hut section 503 of the
chapter is us follows: "The provisions
of this chapter as the same shall be in
force after amendment by this act.
shall apply to all official bonds, and
to the bOl1(1s and undertakings of re;
ceivers, executors, administmtors and
guardians, and to bonds and und~rtak
ings given in injunction proceedings,
a nd to all honds and undertakings required by law to be given and approved
by any court, judge, board, person, or
body; and, except as to requirements
of such approyal, the proviSions shall
apply to all bonds given or required by
law to be given in attachment proceedings, criminal actions or proceedings,
bail bonds, appeal bond, and all bonds
giVen or required to be given in any
legal proceedings or action in any court
. of this state." The phrase in this sectio!!, "all bonds and undertakings reqUIred by law to be given and approved
by a~,y court, judge, board, person, or
body, etc., we belieye to be broad
enough to bring your warehouse bond~
within its provisions.
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Section 483 of said Chapter is as
follows: "No such bond is void on the
first reco\-ery of a judgment thereon;
hut suit may he afterwards brought,
from time to time, and judgment recovered thereon by the State of Montana, or by any person to whom a
right of action has accrued against such
officer and his sureties, until the whole
penalty of the bond is exhausted." It
will be noted tha t actions rna y be rna illtained under this section 'until the
whole penalt~' of the bond is exhausted, and the "penalty" is the limit of
recovery against any surety.
If it could ue said that these statutes are not specifically applicable to
warehousemen bonds still their provisions are persuasive in showing what
is meant by the "penalty" as applied
to sureties in nwasuring the liability
thereunder. While these statutes are
not fully clear on this .point we think
the rule laid down in court decisions
are .. In Farmers Co-op. Mer. & S. Asso.
v.. National Surety Company, 17 Fed.
(2). 527, it was held that the assured
can. recover only the amount of the
penalty named in the bond. There are
numerous decisions along the same line.

In the above case suit "ivas brought
to recover on a fidelity bond. Defalcations of principal were estahlished in
excess of $6000. The penalty of the
bond was $5000. Because the bond was
renewed from year to year, and an
annulli premium WIlS paid for each year
pillintiff claimed to be entitled to the
full protection of thc penalty of the
bond for each year. Hecovery was restricted to a total of $5000.00, the penalty named in the bond.
X othing beyond the penalty named
in the bond can be recovered from the
surety. Clark & Tubl.s, executors, Y.
Bush, 3 Cowen's Heports 151 (N. Y.).
The concern expressed by the bonding company no doubt IIrises from the
uncertainty in the wording of the form
uf the bonds prepared by your department for warehousemen. The uncertainty occurring in the paragraph next
to the last and is as follows:
"If the said .................... shall indemnify the owners of grain stored in said
warehouses IIgainst loss • .. .. then
this obligation to be null and void,
otherwise to remain in full force and

effect."

'We are of the opinion that this clause
would he construed along with the
othel' prO\-isions of such bonds to limit
the liability of the surety to all losses
of all owners of such stored gmin to
the amount of the penalty lllimed in
the particular bond.

Opinion No. 335
University-Tea£hoers-Oftiicers-Employees-Conventions-Expense,
Payment of.
HELD: ;\Iembers of the teaching
staff of the State University are employees, not officers of the Stnte. Their
expenses to com'entions of stnte officers cannot be paid b~' the Stllte,
but such expenses mar he paid where
such ,teachers atten<1 conferences necessary for the proper execution of the
duties fixed upon them by law.
September 23. I!lSS.
You ask for an opinion relath'e to
section 443, Revised Codes of Montann,
as amended lIy Chapter 130 of the laws
of 1933. This section is in part as
follows: "Hereafter no state, county,
city or school district officer or employee of the state, or of any county
or city, or of any school district, shnll
receive payment from any public funds
for traveling expenses or other expensPS of any sort or kind for attendance
upon any convention, meeting. or other
gathering of public officers, save and
except for attendance upon such convention, meeting or other gatherings
as said officer may by virtue of his
office be required by law to attend."
Your question is whether or not members of the stllffs of the University of
:\fontana lind its several units are included within the provisions of this
statute. The statute applies to state
officers, employees of the state and
others. To state the question more
particularly, are teachers and members
of the staffs of the University of 1\1ontana and its several units state officers or employees of the state?
'Phe State University is an agency
of the state. (State y. Brannon, 86
:\font. 200 (213).) It is under the control and supervision of the State Board
of Education. (Section 11, Article XI of
the Constitution.) It is supported by
public funds, commonly known as the
University millllge fund, kept upon de-

