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Home can be discharged only upon
their reaching the age of sixteen rears.
(Section 1(05) and then only in the
discretion of the board: or the board
may return them to the county of
their residence when they were committed.
2. You have no control over the father residing in another state. He is not
a fugitive from justice and cannot be
extradited, and if he could be brought
back you have no assurance that he is
better able to support the children than
when they were committed. He was a
resident of the state at the time of
the commitment and the presumption is
that the commitment was legal. There
is no sound reason why Montana should
desire to burden another state with lwr
indigent inmates of the State Orphans'
Home and this state can compel no
other state to receive them.

Opinion No. 325
State Purchasing Agent-Bills
-Gasoline.
HELD: The State PurchaSing Agent
may not specify in advertising for bids
on gasoline required by the State that
such gasoline must be refined within
the State.
August 31, 1933.
You request an opinion on the pro·
prlet~· of specifying,in advertising for
bids on gasoline required b~' the state.
that. such gasoline must be refined
within the state.
Chapter 66, Laws of 1!)23, pro\'ides
that the state purchasing agent must.
ad\'ertise for bids before purchasing
supplies and equipment for the use of
the state and must award contracts for
such supplies and equipment, except as
otherwise therein set forth, to the low·
est responsible bidder (sec. 3), and
further provides that said state purchaSing agent shall be absolutely fair
and impartial in making awards or
contracts, but that where both the
hids and quality of goods offered are
the same, preference shall be given to
articles of local and domestic production and manufacture, and that where
both the bids and the quality of goods
offered are the same, preference shall
be given to resident bidders of ,the State
of Montana over non-resident bidders
(Sec. 10).
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It is altogether clear that were the
advertisement limited to the extent
stated it would necessaril~' exclude
from its scope all persons who refine
their gasoline outside the state, and.
as a consequence, deprive the state of
the benefit of unrestricted competition.
Moreover, and that should he the controlling factor, it would violate Chapter G6 in letter and spirit for the reason
just gh·en. (State Y. Toole. 26 ~Iont.
22: 5n C. .J. 177.)

Opinion No. 326
Motor Carriers-Licenses--Cancellation-Insurance.
HELD: Where the holder of a ~L R.
C. license allows his insurance to lapse.
his license is automatically cancelled.
and it is necessary, if he wishes to
continuc in business, for him to file an
application for a new license.
'
September 1, 1933.
A question has arisen in connection
with the fifteen suits filed by the Board
of Railroad, Commissioners in Silver
Bow County on last Thursday, seeking
to restrain mrious taxi and truck operators from operating in violation' of
Chapter 184, Laws of 1!)31, which you
refer to this office for an opinion.
In a majority of the suits filed the
facts were that the defendants "had in
t.he past secured appropriate certificates
from the Board under Chapter 184,
supra, had paid the fees called for by
said act, and maintained insurance or
bonds or other security conditioned for
the protection of the public against the
negligent operation of their motor "ehicles, but had failed to maintain in
force such insurance, bond or other security. The position taken by the Board
in these suits was that the failure to
maintain in force the insurance, bond.
or other security, resulted in a termination of the operator's certificate and
forfeited his right to operate as a motor
carrier. After the filing of the suits
abo\'e mentioned and the issuance of
temporary restraining orders and the
orders to show cause for injunction
pendente lite, a number of the defendants were able to obtain insurance as
required by the act and the rules of
the BoaI'll. A number of these poliCies
or binllers for policies are DOW on file"
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with the Board and the question that
arises is whether the compliance with
the insurance provision of the act and
the rules and regulations of the Board
acts as a reinstatement of the operator's rights under his original certifi("ate or whether failure to comply with
the insurance pro,-isions worked such
a termination of the operator's rights
that in order to again operate as a
motor carrier he must pursue the course
of an original applicant and file an application under sections 8. 9 and 10,
(whichever applicable) and pay a filing fee and submit to a puhlic hearing
upon the application as required by
section 11.
Rule 16 of the Board, adopted pursuant to section 13, provides that unless
~elf insurance is authori7.ed, before a
certificate shall issue, the applicant
shall file with the board a liability and
property damage insurance policy, bond,
or other approved security, covering
each motor vehicle used, or to be used
by such applicant, in certain stated
sums which vary according .to the passenger-carrying capacity of the motor
vehicle used, or to be use.d. The rule
concludes in this language: 'Failure to
file and keep such insurance policy, security, bond, or other approved security
in full force and effect shall automatically terminate a certificate (see sections 12 and 13 of the act).'
The Board has in the past taken the
position that once a certificate has been
terminated by virtue of the provisions
of sections 12 and 13 of the act and
rule 16 of the Board, it can not be revitalized or reinstated by the mere subsequent compliance with the insurance
provisions of the act, or in other words.
that an operator who permits his certificate to terminate by reason of the
provision above mentioned is under the
necessity of filing a new application,
paying the filing fee prescrihed by law,
and submitting his application to the
protest of interested parties and to investigation by the Board at public hearing as to the existence of public con,-enience and necessity for the applicant's service.

In view of the contentions ra,ised by
the parties in interest, you request our
opinion whether or not the Board's interpretation is the proper and allowable one.

Sections 12 and 13 of Chapter 184,
Laws of 1931, are as follows:
"Section 12. Any right, privilege or
certificate held, owned, or obtained by
any motor carrier may be sold, assigned, leased, transferred and inheritcd qs other property only by the autllOrization of the boarel. The board
may issue the certificate, as prayed
for, or issue it for the partial exercise only of the prinlege sought, and
may attach to the exercise of the
rights granted by such certificate such
terms and conditions as in its juqg,
ment the public convenience and necessity may require. ·When a certificate
has once been issued to a motor carrier, as in this Act provided, such certificate shall continue in force 111ltil
terminated by the board for cause, as
herein proyided, or until terminated
hy the owner's failure to comply with
Rection 13 of this Act."
"Section 13. No certificate shall be
i",med or remain in force unless the
holder thereof shall comply with such
rules and regulations of the board a~
it shall adopt governing the filing of
honds, policies of insurance, or such
sE'curity 01' agreement in such form
and auequate amount and conditioned
ns the board may require for: (a) the
prOml}t payment of all compensation
or fees due the State under the pro\isions of this Act, and (b) the payment of any final juugment which may
be rendered against any such motor
carrier arising out of the death of or
injury to any passenger or injury to
other pen:ons or property as a result
of any negligent operation of the motor vehicles or such motor carrier. with
power in the board to permit self-insuranc'e whenever, in its opinion, the
financial ability of the motor carrier
warrants."
Rule 16 of the Board, in our opinion,
is fully authorized by section 13 above
and such rule, therefore, has the same
force and effect as a prOvision of the
statute. This rule provides that the certificate shall automatically terminate
unless the security required is kept in
full force and effect. Section 12 of the
Act provides that a certificate shall
continue in force until terminated by
thE' Board for cause or by the owner's
failure to comply with Section 13 of
the Act. The rule says "shall automatically terminate." The statute says
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"terminate." Terminate means, "to put
end or stop to; bring to a completion: finish: cease to be: come to an
('nd." If the certificate issued to motor
"('hicle operators has ended it is the
s:ime as though it ne,er existed.

II n

When the board issues a certificate
to an operator of a motor ,ebicle section 1:? recognizes the holder of such
eertificat(> as ha"ing a property right
thf'reill and it may be your position will
he attacked on the ground that some
precedent proceedings are necessary to
f'stablish the fact that sucb propert~'
right has heen forfeited, but with this
possible exception, it is our opinion that
your procf'edings as submitted are in
harmony with tbe law, all rights and
prh'i!eges under such certificates haying terminated hy the failure of the
pa I"ties 'holding such certificates to comIlly with sections 12 and 13 and tbe
Ron rd's rille No. 16.

Opinion No. 327
Taxation-Delinquent Taxes--Certificate· of Sale--Assessment BookReal Property-Description.
. HJ<}LD: To set fortb real property in
the' assessment book or in a certificate
of sale for . delinquent taxes as being
in a tract which is de,,;cribed by metes
nnd bounds, and comprising a cf'rtain
nllmber of acres, witbout more, is not
a sufficient compliance witb the Inw.
Septemher 2, 11");{3.
In your request for our opinion, you
gn,'e it a" your opinion that to set
forth real property in tbe assessment
hook or in a certificate of sale for delinquent taxes as being in II tract which
is described by metes and bounds, and
comprising a certain numher of acres,
without more, is not a sufficient compliance with the law, and a'sk us to
confirm, if we may, tbe judgment thus
expressed by you.
See-tion 2048, Revised Codes 1921,
pro"ides as follows:
"The assessor must prepare an assessment book with appropriate beadings, alphahetically arranged, unless
othenvise directed by tbe state board
of equalization, in which must be listed
all property within the county, and in
which must be specified in separate
columns, under the appropriate bead:
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"1. • • •
"2. I.Alnd,!by :township, 1"a nge, section,
or fractional section; and wben such
land is not a United States land divivision or subdivision, by metes and
bounds, or other description sufficient
to identify it, giving an estimate of
the number of acres, not exceeding in
each and every tract six bundred and
forty acres, locality, and the improvements tbE'l"eon.
"3. City and town lots, naming the
city or town, and tbe number of tbe
lot and block, according to tbe system
of numbering in such city or town,
and improvements tbereon."
The statute is mandatory and substantial compliance witb its prov·isions
is essential. (Hauswirth v. Mueller, 25
Mont. 156; State ex reI. Hay Y. Alderson, 49 Mont. 387; Tax Commission'
Case, 68 Mont. 450.) The description
in the assessment roll, in case of delinquency, is the basis of and is necessarily followed in the certificate of
sale and tax deed. Its purpose is tbreefold: First, to advise the owner of the
elaim that is made on him or bis propert~·; second, to apprize tbe public, in
tbe event tbe tax is not paid, of the particular property on whicb it is a lien,
and which will he sold; and, third, to
enahle tbe purchaser to ohtain a sufficient COll\·eyance. If these objects are'
to be attained, the description must be
not only such as to inform the owner
that tbe tax on his land is unpaid, but
also tbat tbe purchaser may know or
learn tbe preCise tract intended, and be
able to estimate its actual value. Tbe
person wbo will pay the taxes delinquent for the least quantity of tbe land
becomes the purchaser. (Armour v. Officer, 8S N. W. 1058; Cordano v. Kelsey,
151 Pac. 391; 61 C. J. 710; 3 Cooley
on Taxation, sec. 1175.)
"A description wbich would suffice
in an agreement to com'ey or in a
deed may be bad in an assessment.
In the first case the court might inquire as to the intention of the parties, but in the other tbe owner has
110 part in tbe proceeding, which is
bostile, and to every step in whicb he
is objecting. The assessment is made
witb a view to a possible sale, and
the property should therefore be so
described as to enable the owner to
know what land is cbarged with tbe
tax, and also to enable a possible pur-

