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A. 628; Leachman Y. Prince William
County, 124 Va. 616, 98 S. E. 656; U. S.
v. Dashiell, 4 Wall. 182, 18 L. ed. 319;
U. S. v. Prescott, 3 How. 578, 11 L. ed.
734; State v. Walsen, 17 Colo. 170, 28
Pac. 1119, 15 L. R. A. 456; Thompson Y.
Township, 16, 30 Ill. 99; Morbeck Y.
State, 28 Ind. 86; Pine Island Board of
Education v. Jewell, 44 Minn. 427,46 N.
W. 914, 20 Am. SR 586; Redwood v.
'l'ower, 28 Minn. 45, 8 N. W. 907; McLeod County Y. Gilbert, 19 Minn. 214;
Hennepin Co. v. Jones, 18 Minn. 199;
New York v. Fox, 232 N. Y. 167; 133 N.
E. 434; New York v. ]!'ox, 189 App. Div.
440, 178 N. Y. S. 805 (Aff. 232 N. Y. 167,
133 N. E. 434) ; Johnsto\vn v. Rodgers,
20 Misc. 262, 45 N. Y. S. 661, (Aff. 20
App. Div. 637, memo 47 N. Y. S. 1132
mem.) ; State V. Ferris, 120h. NPNS
171; Commonwealth V. Comly, 3 Pa.
372; Taylor V. Morton, 37 Iowa 550;
Hancock V. Hazzard, 12 Cush. (Mass.)
112, 59 Am. D. 171; State V. Nevin, 19
Nev. 162, 7 P. 650, 3 Am. SR 873; U. S.
V. Watts, 1 N. M. 553 ; Smythe V. S'., 188
U. S. 156,23 Sup. Ct. 279,47 L. ed. 425;
Union Dist. Tp. V. Smith, 39 Iowa 9;
18 Am. R. 39; Clay County V. Simonsen, 1 N. Dak. 403, 434, 46 N. W. 592.
However, in the cases which adhere
to a contrary rule, that a public officer
is not an insurer but a bailee and is
not responsible for funds in his hands
taken from him by irresistible force
which he could not have foreseen or
guarded against (Healdsburg V. Mulligan, 113 Cal. 205, 45 Pac. 337, 33 L. R.
A. 461; Cumberland County V. Pennell,
69 Me. 357, 31 Am. R. 284) he is charged
with the highest degree of care and
diligence, and must take every precaution which "a very prudent and cautious man" would have taken. (State
v. Houston, 78 Ala. 576; U. S. V. Boyden, supra).
'Ve are inclined to follow the second
rule until our courts hold otherwise.
In that case it is for the board as a
whole to determine whether there has
been such neglect.

authorize some state officer or board to
enter into a contract with the United
States in behalf of State of Montana
with view of obtaining loan under
terms of National Industrial Recovery
Act for construction of public works.
hut in the absence of such legislation,
no state officer, board or commission
may obligate or engage the state by
acting as trustee for federal government.
August 26, 1933.

l..egislative Assembly-Public Works
-National Industrial Recovery
Act-Officers.

In order that our position may be
better understood we quote your letter
to us, of the 19th inst. in full, as follows:
"In discussion of the problem of including a water conservation program
in the Public Works program, certain
questions have arisen.
"It is suggested that the State of
Montana, thru some office or department, act as trustee for the Federal
Government in constructing and operating stream control works, collecting all revenues from these works and
remitting all such revenues above the
cost of operation and maintenance to
the Federal Government to apply on
repayment of construction cost.
"Setting it up in a different way,
that the State borrow funds for construction of these works, obligating
itself to repayment of the principal
sum only to the extent of net revenues
derived from such works, pooling such
net revenues from all projects until
the whole sum borrowed may be repaid. The Federal Government would
be secured by title to or first mortgage on all constructed works.
"Can any state authority represent
the state in entering into a contract
with the United States for construction and operation of stream control
and water conservation works under
the 'Public Works' provision of the
National Recovery Act?
"If no present authority can do
this, could legislative action authorize
the MissiSsippi Valley Water Conservation Commissioner or other state
board or office to enter into such con-.
tract?"

HIDLD: Provided that it conforms to
Sec. 35 of Art. V and Sec. 2 of Art. XIII
of the Constitution, the legislature may

Section 202 of the National Industrial
Recovery Act provides that the Federal
Emergency Administrator of Public
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Works, under the direction. of the President, shall prepare a comprehensive programme of public works, which shall
include, among other things, the conser\'ation and development of natural resources, including control, utilization,
and purification of waters, prevention
of soil or coastal erosion, de\'elopment
of water power, transmission of electtical energy and construction of river
and harbor improvements and flood
control.
S'eCtion 203 of the same act authorizes the President, through the Administrator or such other agencies as he
may designate or create, to construct,
finAnce, or aid in the construction or
financing of any public works project
included in the programme prepared
pursuant to section 202, and upon such
terms as he shall prescribe, to make
grants to States, municipalities, or other
public bodies for the construction, repair, or improvement of any such projPct, but no such grant shall be in excess of 30 per centum of the cost of the
llfibor and matetia].s employed upon
such project.
The state functions .through its officers. Highly desirable as it may be
to obtain the benefit of the federal
statute, there is no law which will permit these officers to obligate or engage
the state in the manner outlined in your
letter. Except as the constitution may
otherwise provide, state functions are
to be performed by state officers. Generally speaking, state officers, boards.
commissions, and departments have such
powers as mAy have been delegated to
them by express constitutional and statutory provisions, or as may properly
he implied from the nature of the particular duties imposed upon them. But
executive and administrative officers,
bon rds, departments, and commissions
ha\'e no powers beyond those granted
by express proviSion or necessary implication. (59 C. J. 111.)
Under our system of government, all
power to appropriate money for public purposes or to incur any indebtedJless therefor, unless given by the ConHtitution to some other body politic,
or individual, rests in the legislature.
The executive branch has no such right,
in the absence of either constitutional
or statutory proviSions authorizing it,
and, when such powers are given,
either by the Constitution or .by act of
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the Legislature, they are confined to
the particular case so authorized, while
the power of the Legislature on such Ii
subject. in the absence of constitutional
prohibition, is plenary. (Le Febvre v.
Callaghan, 263 Pac. 589.)
Public officers have and can exercise only such powers as are conferred
on them by law, and a state is not
hound by contracts made in its behalf
·by its officers or agents without previous authority conferred by statute or
the constitution. (59 C. J. 172; LingoLeeper Lumber Co. \'. Carter, 17 Pac.
(2d) 365.)

The legislature may authorize some
state officer or board or commission
to enter into a contract with the United
States in behalf of the State of Montana with the view of obtaining a loan
under the terms of the National InIlustlial Recovery Act for the construction of works of the kind indicated, but
the law must not be so worded as to
bring it into conflict with section 3l:i
of Article V or section 2 of Article XU I
of the constitution.

Opinion No. 323A
Vehicles-Registrar-Licenses
-Number on License Plates.

MOtOI'

HELD: Under Chapter 158, Laws of
If)3.3, it is the duty of the Registrar
of Motor Vehicles to assign the number
to be placed upon the license plates for
motor vehicles.
August 29, 1933.
We acknowledge receipt of yours of
August 23rd requesting an opinion by
this office upon the following matter:
"On page 315 of the 1933 Session
La ws under Article 3 'issuance of receipt and assignment of number plates,'
in this section it states on page 316
as follows:
'Upon receipt of duplicate applications, the Registrar of Motor Vehicles
shall assign such motor vehicle a distincti\'e number and mail to the applicant two number plates which shall
bear such distinctive numher together
with the certificate of registration as
provided in Section 1758 as amended.'
On page 323, Section 3, the following words appear:
'The Registrar shall file applications
for registration received by him from

