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lature of the public policy of the state
with reference to the appointment of
relath'es. The trustees, being public
officers, were charged with the duty of
obeying the law and of taking such
steps as were necessary to carry out
the public policy and to prevent the
appointment and employment of the
wife of the chairman as a teacher of
the district. (See opinion No. 284, this
volume.) To accomplish that purpose
it was their duty to the State of Montuna, and their school district to ]10tify their teacher, (conceding that the
teacher was entitled to such notice in
view of the Nepotism Act) that her
services were no longer requi)"ed.
'Vhether they met and formally ,'oted
not to notify her or refrained from
voting or neglected to vote at all, in
either event they failed to discharge
their duty. Whether it was an act committed o~ an act omitted, is immaterial
under our -statute. It is the rule generally tha t an omission may be a crime
when the omission is connected with a
legal duty to the state, or an individual.
(Bish()p New Crim. Law, Vol. 1, Sections 217 (8),314 and 816; Wharton
Crim. Law (12th Ed.) Vol. 1, Sec. 198.)
The fundamentals of this question
are treated by Wharton id., Section 167 :
"Omissions are not the basis of penal action, unless they constitute a
defect in the discharge of a responsibility with which the defendant is
especially invested, though in such
cases they may constitute indictable
offenses. There is no such thing, in
fact, as an omission that can be
treated as an absolute blank. A man
who is apparently inactive is actually
doing something, even though that
something is the abstinence from something else that he ought to have done.
Even sleeping is an efficient act, and'
may become the object of penal prosecution when it operates to interrUl}t
an act on the part of the defendant
which the law requires of him with
the penalty of prosecution for his disobedience. As, therefore, an omission
takes its character from the prior responsibility that it suspends, that responsibility must be scrutinized when
we undertake to estimate the penal
character of an omission to perform
it. And as a general rule in this respect we may say, thut when a responsibility specit1ically imposed on
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the defendant is such that an omission in its performance is, in the usual
course of events, followed by an injury to another person or to the state,
then the defendant is indictable for
such an omission."
Also by Bishop id. Section 433 :
"Neglect an Act.-There are circumstunces wherein men are indictable for
what the law calls neglect. It is in
the legal sense an act,-a departure
from the order of things established
by law, a checking of action. It is
like a man's standing still while the
company to which he is attached mOTes
along, when we say, he leaves the
company."
It is therefore my opinion that the
trustees violated Chapter 12, Laws of
1933, by reason of their omission to
discharge their duty to notify the teacher that her services were no longer
required.
Answering your second question, this
office has heretofore held that a contract entered into in violation of the
act, is void. (Opinion No. 179, this
volume.)
Opinion No. 320

Taxation.,.....Delinquent Taxes--Real
Pl'operty-Redemption of a
Portion.
HELD: Where the taxes on real property become delinquent, the fact that
the owner sells a portion of it does not
relieve him from the duty of paying
taxes on the whole amount, which he
must do in order to clear the title to
the remainder. Where, however, a portion is sold by the proper officer, owner
may redeem the remainder.
August 22, 1933.
I t appears from your request for an
opinion that in recent years A owned Ii
tract of land in Lewis and Clark
County which was regularly assessed
to him. He allowed the taxes which
were levied on the property to become
delinquent, but whether or not the county treasurer ever sold the property cannot be determined from anything before us. From time to time after the
delinquency occurred he disposed of
portions of the tract, but not enough
to equal in the aggregate the whole
thereof. Being anxious to clear the
title to the rem:lindcr, if possible, he
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is willing to pay so much of the delinquent taxes as would be chargeable
against it had it been all that he owned
in the first place. It is your view that
he ought to be permitted to do so and
you ask us to give you the benefit of
our opinion on the matter.
By reason of the assessment of and
levy upon his property, it became the
duty of A to pay the taxes in full as
they fell due. They could not be paid
piecemeal. (Butte & Superior Min. Co.
v. McIntyre, 71 Mont. 255; Gray v.
Boundary County, 290 Pac. 399; 61 C.
J. 965; 3 Cooley on Taxation, sec.
1253.) The duty on his part to pay
the taxes still subsists, unless as a
matter of fact the property was sold
by the proper officer because the same
were delinquent. (Sec. 2152, Revised
Codes 1921.)
.
Assuming, however, that the tract
was sold in conformity with the tax
laws, then we believe A is in a position
to do the very thing he desires to do.
The provisions of section 2211, Revised
Codes 1921, as amended by Cha·pter 48,
Laws of 1923, permit the redemption
in a proper case of part of a parcel of
real estate which has been sold for the
payment of delinquent taxes. (State
ex reI. Federal Land Bank v. Hays,
86 MQllt. 58.)

Opinion No. 321

Chapter 179, Laws of 1933, amends
Section 1203, R. C. M. 1921. S'ection 1203
was originally enacted as part of Senate Bill 44, Section 1940B, page 134,
Laws of 1897. It was amended by the
1901 Session, page 13, and again amended by Chapter 51, Section 2, Laws
of 1907. It was carried forward as
Section 1203, in the preSient codes,
amended by Chapter 145, Laws of 1929.
and again by Chapter 179, IAlWS of
1933.
This office has held that the reference to high schools in Chapter 179 of
the last session was inadvertently made,
as it is apparent that when the legislature enacted the High School Code in
1931, Chapter 148, as amended by Chapter 178 in 1933, it was the intention of
the legislature to provide by that code
for all the millage tax that high schools
should have. See opinion No. 314, this
volume.
By the history of section 1203 you
will note that Chapter 179, Laws of
1933, does not provide for any new or
additional levy, but a different method
of distribution of an old levy. This
levy of not to exceed 10 mills and the
levy provided for by Section 1202, R.
C. M. 1921, as amended by Chapter 123,
La ws of 1929, are the only levies that
may be made for the elementary schols
without submitting the question to the
electors of the district affected.

Schools-School Districts-Levies

-County Commissioners.

Opinion No. 322

HELD: Chapter 179, Laws of 193.':l.
does not permit the Board of County
Commissioners to make an extra levy
in excess of the ten mills, which the
district may levy for the purposes of
maintaining and operating the schoolf',
without submission to the electors.

Public Officers-Funds-Stolen Funds,
Liability for.

August 24, 1933.
You request an opinion on the following questions: "Does this new law
providIng for this reserve fund permit
the Board of County Commissioners to
make an extra levy in excess of the
ten mills which the district trustees
may levy for the purpose of maintaining and operating the schools? In other
words, may the trustees use the ten
mill levy for operation and maintenance, and the County Commissioners
make an extra levy for the reserve
fund set up under the new law?"

HELD: A public officer is at least
a bailee of public funds charged with
the highest degree of care and diligence
and must take every precaution which
·"a very prudent and cautious man"
would have taken before he can escape'
liability for loss of funds.
August 24, 1933.
Mr. Stafford's letter of August 9 to
the Board of Examiners, concerning
which you have asked our opinion,
states: "This is to inform you that on
August 3rd during the noon luncheon
period someone took advantage of the
ahsence of all employees and broke into
the desk of our accountant, Mark Rowan, and secured and robbed us of an
amount of cash to the extent of $252.00."

