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Opinion No. 313
Building and Loan Associations-Investment of Assets-MortgagesHome Owners' I... oan Corporation Bonds.
HELD: A Building and Loan Associtation, upon the approval of the Superintendent of Banks, may invest not
to exceed ten per cent of its assets in
bonds of the Federal Home Owners'
Loan Corporation in satisfaction of a
mortgage held by it upon the real property of one of its member,,_
August 16, 1931l.
You request our opinion on the propriety of Building and Loan Associations accepting bonds of the Home Owners' Loan Corporation in exchange for
real estate mortgages held b~' them. at
the same time stating that they were
showing some hesitancy in the matter
because of the belief that the laws of
this state do not permit them to invest
in such securities and because there is
at present no way of knowing what
their futUre market value will be.
Section 1 of Chapter 11. Laws of 1933.
provides, among other things, as follows:
"Every building and loan association is a creature of the law having
eertain powers and duties of a natural
person and ali such has power: * • ..
"(13) To make loans to members on
the security of the shares of the assoda·tion, and also on their notes secured by first mortgages on impron'd
real estate, including suburban homes.

*••

"( 14) To cancel such loans and release the securities on such terms as
the Board of Directors may provide.

•••

"( 15) To invest the money of the
associa tion in:
"(a) The bonds and securities of
the United States, and the stocks,
honds, debentures and other securities
and obligations of any Federal Home
Loan Bank created under the laws of
the United States;
"(b) The bonds and warrants of
any state and of any county, city or
school district of the State of Montana; and
"(c) Not to exceed ten (10) per
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cent of the association assets in such
other bonds and securities as may be
approved by the Superintendent of
Banks."
'l'he law being as just set forth, it
seems obvious that the board of directors of the association may, if it sees
fit, change the form of the association's
investment, so to speak, and take the
bonds of the Home Owners' Loan Corporation in satisfaction of a mortgage
held by it upon the real property of
one of its members, in a case where
such member has applied for and obtained a hond loan from the corporation for such purpose. In acting thus,
however, the mandate of paragraph
(c), supra. must be obsened, for the
association may not do indirectly what
it is prohihited from doing directly.
'Ve are not qualified to speak on the
prospecth'e market value of the bonds
of the Home Owners' Loan Corporation. Doubtless they will fluctuate in
yalue from time to time: all bonds
have a habit of so doing. Suffice it to
say that they shall bear interest at
the rate of 4 per cent per annum, guaranteed by the United States for a period of not to exceed 18 years; that they
shall be exempt,both as to principal
and interest. from all taxation except
sur-taxes, estate, inheritance and gift
taxes; that the corporation shall accept them at face value in full or part
payment of any debt owing to it, and
that the Congress in the Home Owners'
Loan Act has devised what appears to
he II safe and consen'ath'e method for
their payment as they fall due.
Note: See Opinion No. 524, this volume. The 10% restriction is not removed by Chapter 5, Laws of 1933-34.
Opinion No. 314
Schools-High ~hools-Additional
Levies-Elections.
HELD: The general school election
laws must be followed in voting additionlll levies for high school purposes.
II nd any election to vote additional
levies after .June 30 is not a legal election,
August 18, 1933.
You request our opinion on the following matter: "School District No.8
is a district of the third class. It has

212

OPINIOXS OF THE ATTORXEY GENERAL

no high school within the district. The
nearest county high school is located
at Browning, some forty miles from the
location of the grade schools in district No.8. The School Trustees of
District No.8 have directed the hudget
commission of Glacier County to lev~'
an additional 10 mills for high school
transporta tion for high school pupils
residing in District No.8 for the year
beginning .July 1st, H)3a. and ending
June 30, 1H34. For the purpose of authorizing the levy an election was held
in District No. 8 on .Jul~· 24, IH3::!, at
which time the question of the additional levy of 10 mills for high school
transportation was voted upon and carried. The School Trustees of that district contend that under Chapter 17H
of the 1933 Session J~ ws it is not necessary to hold an election for this purpose. However, they state that they did
hold the election merely as a precautiona ry measure."
Section 1202, R. C. M. 1921, provides
for a regular, annual, common school
levy of 6 mills. This section was
amended by Chapter 123. Laws of 1929.
prodding tha t the le,'Y shall he "not
less than six nor more than eight
mills." This levy is mandatory.
Rection 1203. R. C.1\:[. IHZ1, provides
that "on or before the second Monday
in August, the Board of Trustees of
each school district shall certify to the
countv commissioners the amount of
money needed by the district schools,
O\'er and above the amount apportioned
to it by the county superintendent under the provisions of Section 1204 •
• .. The board of county commissioners
shall thereupon levy a speeial tax for
such purposes, not exceeding ten mills
* * *" Section 1203 was amended by
Chapter 145, Laws of 1929, and again
by Chapter 179, Laws of 1933, and is
now the law under which yOUl; school
trustees contend a levy of ,ten mills
may be made by the county commissioners for high school purposes without an election.
High Schools are a part of our common school system but it is made very
clear by the various acts relating to
the common schools that the legislature
intends that the revenues of the elementary schools shall be kept entirely
separate and distinct from the high
schools. This office has held that Chap-

tel' 17H, Laws of 1933, so far as the
re"enues of the two schools are concerned, does not apply to high schools.
(Opinion No. 268, this vol.)
Section no, Chapter 148, Laws of
1931, provides that the general school
laws shall govern the high schools in
any case in which provision is not made
in the code, but the revenues for high
schools are provided for in the specific
acts applying to high schools and that
being true, we are of the opinion that
1203 as amended was correctly construed in opinion No. 268. supra, and
that the incidental reference to high
schools in Chapter 17H was inadvertently made. This constrnction eliminates Chapter 170 from consideration
in any attempt to raise revenue for
high school purposes. The levy under
that chapter may he made without an
election but only for elementary school
purposes.
Chapter 148, Laws of 1931, (page
347) was enacted to "Establish a Uniform Code of Laws Relative to High
Schools." Sub-chapter 5 of that IIct relates to "Finance lind Taxation," (page
378), and was no doubt intended by
the legislature to coyer this suhject in
its entiret~·, but, as a precaution, the
act provides (Section 110) that "the
general school laws shall apply in any
case for which proYision is not made
in this code," as heretofore recited. Sub·
chapter 5 of chapter 148, except Section n5 thereof, which does not deal
with the subject of taxation, was repealed by the 1933 Session and Chapter 178, Laws of 1933, was enacted to
replace the repealed act.
Chapter 178 was enacted to provide
"A Budget System for Making and Controlling Estimates, Expenditures and
Tax Levies for District High Schools
and County High School Purposes."
Chapter 178 must be looked to for any
authority exercised by officials relating to the subjects it covers.
There is no statutory authority granted by any other provision of our laws
for levying a millage tax for high
school purposes. Section 11 of Chapter 178 limits the levy to 7 mills, except where 7 mills ,vill not produce
$125.00 for each high school pupil regularly enrolled and residing in the county. with a further proviso in Section
5 "that nothing herein contained shall
be construed as preventing any school
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district from voting upon itself an ad·
ditional levy for high school purposes.
in accordance with the general school
laws pertaining to the voting of additional levies by school districts."
This proviso, this office has held, authorizes districts to provide. b~' elec·
tion, for such high school levies o,'er
and above the 7 mills, as the qualified
electors of the district may appro"e.
(Opinion No. 296. this Yol.)
This bIings us to the question of the
legality of the election of .Tuly 24. 1933
in your District No. 8.
The High School Code, Chapter 148,
La ws of 1931, provides for elections for
bond issues (S'ec. 12), for the aholishment of a county high School (Sections
20-23), for establishment of a junior
high school (Sections 48-49) but 110 spe·
cific provision is made in the High
School Code for any other elections
except that referred to in the proviso
in Section 5 of Chapter 178, Laws of
193H. heretofore mentioned, which must
be In accordance with the general school
laws pertaining to voting additional leyies. It necessarily follows that the general school election laws must he fol·
lowed in voting additional levies for
high school pnrposes, and we are, theref()re, of the opinion that Section 7 of
Cha.pter 146. Laws of 1!)::Il, controls and
that any election to vote additional
levies after .Tune 30th would not he a
legal election.

Opinion No. 315
Appropriations--VeteI1ms' Welfare
Commission.
HELD: Money appropriated by the
legislature for one purpose for the Veterans' 'Velfare Commission may not be
expended for another and different purpose, even though there be some connection between them.
August 19, 1933.
'Ve have carefully read your exhaustive request of recent date relating
to the appropriation of funds made by
the Twenty-third Legislative Assembly
for the Veterans' Welfare CommiSSion.
It appears that the legislature appropriated $3,500.00 for salaries and
expenses and $3,500.00 for gifts and
relief to war veterans for the fiscal
year beginning July 1, 1933, and end-
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ing June 30. 1934, and like amounts
for like purposes for the fiscal year
beginning July 1, 1934, and ending June
::10, 1935, to enable the Veterans' Welfare Commission to "carry on" over the
biennium.
If we understand your position aright.
it is that as the amounts allowed for
salaries and expenses are altogether insufficient to permit the Commission to
function efficiently in behalf of the
veterans lind as the amounts allowed
for relief are no more than a drop in
the bucket anyway, some, or all of the
latter should be used to PIlY a part of
such salaries lind expenses as the work
of the Commission may necessitate.
Much as we mlly desire to do so, we
cannot assent to, or sllnction the proposed arrangement for it has neither
constitutional nor judicial support. "No
money," says the Constitution, "shall
be paid out of the treasury except upon
appropriations made by law, and on
warrant drawn by the proper officer
in pursuance thereof, except interest
on the public debt." (Sec. 34, Art. V.)
And again, ,,* * .. no money shall be
drawn from the treasury but in pursuance of specifiC appropriations made
by law." (Sec. 10, Art. XII).
These prO\isions are clear and unambiguous and mean just what they say.
Therefore, money appropriated hy the
legislature for one purpose may not be
expended for '8nother and different
purpose, even though there be some
connection between them. (In re Pomeroy, 51 Mont. 119; First Nlltional Bank
". Sanders County, 85 Mont. 450; Henderson v. Hm-ey, 27 Pac. 177; Boyd v.
Dunbar, 75 Pac. 695.)
It would be unfortunate, indeed, if
the economy practiced in this instance
hy the last legislative assembly should
result in seriously crippling the Commission in the fine work it has been
doing for the veterans of Montana.
over a period of 12 or 14 years, but
when all is said and done the law-making body, acting within the Constitution, is supreme in matters relating to
appropriations; it knows no master except the combined conscience of its
members; its work, be it for good or
e"iI, controls us all.
We do not think the appropriation
biII in question here was intended to
amend or does amend the Veterans
Welfare Commission Act.

