OPINIONS OF THE ATTOR:-\EY GENERAL
August 16, 1933.
"'e acknowledge receipt of yours of
August 14th, which is as follows:
"The law has for a long time prodded that a diploma from the State
:-\ormal College at Dillon shall constitute lin elementary state certificate
'-alid for six years from date. So far
as I Clln find there is no restriction on
any person of sufficient age entering
the Normal School and completinl\' a
course there. When any person has
done this he would naturally be presumed to be entitled to a diploma. In
1931 the Legislative Assembly, without
making any direct allusion to this law.
enacted that no certificate to teach in
the public schools of Montana shall be
granted to any person who is not a
citizen of the United States. Probably no one doubts that e'-en a person
of foreign birth who had graduated at
the State ~ormal College would be
obliged to d~fer teaching in the public
schools until his final citizenship papers were obtained. The question, however, arises whether the law by indirection forbids such a person to graduate from the Normal College because
the diploma which he has received
would seem to be a certificate to te·ach.
]f the law does forbid such a person
to graduate, does it forbid him to'attend the school at all? If it does permit him to attend, but not to graduate,
it would seem to be difficult to see
at what moment he must be compelled
to discontinue his course. l\Iay I ask
you to give an opinion with reference
to the dilemna in which the officers
of the State Normal College find themselves:"
Section 854, It. C. 1'1. 1921, as amended
by Chal}ter G, Laws of 1!)27, vests in
the State Board ·of Education the power
to grant diplomas to the graduates of
all the competent institutions comprising the University of l\Iontana. Section
853 vests the control of the University
in the State Board of Education with
power in the board to make necessary
rules and regulations for its government.
If the Normal College at Dillon grants
diplomas to Its graduates which contain
anything inconsistent with the statutes
of the state, the school authorities of
the state are not bound by such inconsistent provisions. Section 1088 R. C.
1\1. 1921, as amended by Chapter 147,
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Laws of 1931, prohibits the issuance of
c-ertificate to teach to anyone not a
citizen of the United States. Your diplomas and certificates should be re\;sed to comply with this chapter.
There is no provision of the statutes prohibiting any student from graduating from any unit of the Unh-ersity
after full compliance with the prescribed regulations, but no diploma must
assume to grant any graduate who is
not a citizen any right to teach in the
public schools of the state.
II

Opinion No. 310
Appropriations--Claims-Biennium
-State Officers.
HELD: Claims for services rendered
or expenses incurred prior to the close
of the biennium may be presented and
"hould be allowed even though presented after July 1 of the new biennium.
August 18, 1933.
This question has been submitted to
this office for our opinion: "May claims
incurred prior to July 1 against the
Stllte of Montana be presented and allowed eyen after July 1st of new biennium?"
Section 304 H. C~ :\1. 1H:!1 provides as
follows:
"All moneys now or hereafter approprill ted for any specific purpose, shall.
after the expiration of the time for
which so appropriated be covel'eel bllck
into the several funds from which
oril\'il1all~'
apPl'opria'ted : provided,
. howE.>ver, that any unexpended bal/lnce in any specific appropriation may
be used ·for either of said years for
which such appropriation has been
made."
"Unless expressly so provided, it is
!lot necessary that the mOlley appropriated should be actually applied for
or drawn from the treasury during the
time limited, and a like rule prevails
where statutes make the appropriation available for a deSignated and
limited period of time only. Moreover, the expres~-ed time limitation
does not put an end to an appropriation, in so far as claims have matured
and warrants been issued therefor
prior to the expiration of such time,
merely hecause the designated period
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expires before the funds appropriated
have been or will have been collected."
59 O..T. 259, sec. 397.
"This section means simply this:
that pro\'ision for the support of the
Government by anyone legislature
must be limited to two years. It does

We saw no cases to the contrarY.
From the rule laid down in the above
authorities, it follows that e\aims for
services rendered or expenses incurred
prior to the close of the biennium may
be presented and should be allowecl
eyen though presented after .Tul~' 1st
of the new biennium.

during that time, but the expense must
be incurred or the salary earned, during the two years for which the appropriation is made." Opinion of the
Judges, 5 Neb. 566.
"Under the constitutional prm'isions
as to the ending of appropriations with
the expiration of the first fisc-al quarter after the adjournment of the next
regular session of the legislature * * *
it is not essential that the money be

Opinion No. 312

not require the money appropriated to
be actuaJly drawn from the treasury

actually (lrawn dming the two year
period, but the expense must have been
incurred during too two years for
which the appropriation is maoo/'
State ex reI. Ledwith Y. Brian, 120 N.
W. 916, 84 Neb. 30.
"While the authority to incur expenses during each fiscal year was limited to the sum named in the statute.
the actual paympnt of those expenses:
the issuance of warrants, was not restricted by the statute to the fiscal
~'ear in which the service is rendere<l
or the expense incurred; though . . . .
payment could not be made unless there
was . . . . an unexpended balance in
the appropriation for the fiscal year
!luring which the expense was incurred.
'J'he ba ses of the limitation in our statute are the fiscal year and the maximum sum prescribed for expenses during the fiscal yea 1'; and the limitation
is not restricti ye of the time of payment for services rendered." Allgood
y. Stallings, 72 So. 383, 197 Ala. 121.
To the same effect are People v. Lippincott, 72 Ill. 578; Irion v. Oonner,
128 So. 37, 170 La. 435; Benedict v.
New Orleans, 39 So. 792, 115 La. 646;
11Ild Maryland Agricultural College y.
Atkinson, 62 A. 1035. 102 j'IId. 557. In
:\Idfullen v. Zouck, 100 A. 728, 130 Md.
541. it was held that failure to file
statement of outstanding claims against
the appropriations, by the body for
whom it has been appropriated, at the
end of the time limitation specified in
the act does not aIter the operation
of the rule stated in the first paragraph
of this discussion.

l\lothel'S' Pension-Children-Residence
-Hospitalization, Effect of.
HELD: An a])plicant for :\loth('r8'
Pension is entitled to an allowllnce for
a child who is confined in lin Orthopedic Hospital in another county.
August 16. Hl33.
You reqnest the opinion of this office on the following matter:
"In an a])plica tion for a :\fother':o;
Pension, now before the board. it is
disclosed that one of the children for
whom relief is sought is a patient at
the St. Vincent's Orthopedic Hospital
in Billings, Montana.
"According to the strict interpreta'
tion of number 1 of Ohapter 1RR of
the 1933 Session Laws. the child must
be living with the mother. On page
325 of volume 12 of the AttorneY Gen·
erals Opinions, the Attorney dl'll~ral
there said that where a child was living away from its mother in another
state, that no pension should he allowed."
The parent has the right to determine
the child's residence (Section 5850), and
no douht the mother \Voula claim its
legal residence \VIIS Cascade County.
The residence of an infant is tha t ;,f
the parent. (29 Oyc. 1584.) Indigent persons may be remO\'ed to the counh'
where they reside. (Section 4;532) HR.€_
side" as here used would no doubt be
held to mean legal residence. If the
mother is unable to maintain the chilrl
at Billings. the officials of Yellowstone
County may have it returned to Oascade, where the mother would ha "e the
right to the statutory allowance.
Under such circumstances we cannot
see what difference it would make to
Cascade County one way or the other.
that county heing liable for its maintenance in either case. The allowance to
the mother, under the circumstances
given, we belieYe to be within the law.

