OPINIONS OF THE ATTORNEY GENERAL
closed banks in which there is no possibility of recovery from the assets of
the bank or from the bondsmen. These
assets as carried are fictitious and
should be charged off. In many cases
the receh'ers of the bnnks ha,'e been
discharged and there is no hope whatever of further collections. Will ,ou
kindly advise us if the county comI~is
sioners have nuthority to chnrge off
these items or such other method and
regulation which they may prescribe. ur
is this a matter that the COUlltv commissiuners cannut regulate and ·"ill it
require a oill to oe passed by the le!,,'i.8lature?"
Section 4-141 H. C. :\1. 1921 pnn'ides
as follows: "Every county is a body
p()litic and corporate, and as such has
the power svecified ill this code, or in
special statutes, and such powers as
are necessarily implied from those expressed."
Section 4-142 provides: "Its powers
can only be exercis€d by the board of
county commissioners, or by agents,
and officers acting under their authority, or authority of law."
Section 4444 proyides: * • • "4. To
make such orders for the disposition or
use of its property as the interests of
its inhahitants require ... * *."
Section 4465 H. C. l\1. 11)21 as amended by Chapter 1)5, Laws of 11)27 and
Chapter 38, Laws of lH2\). among other
general and permanent powers granted
to the board of county commissioners,
sets forth the following: "22. To represent the county, and ha"c the care of
the county propel·ty, and the managcment of the business and concerns of
the county in all cases where no other
provision is made by law." "25. To perform all other acts nnd things required
oy law not in this title enumerated, or
which may be necessary to the full discharge of the duties of the chief executive Iluthority uf the eounty government."
In view of the foreg-oing express
powers gl"en to the county nnd the
county eommissioners, we are of the
opinion that tIll' cOllnty commissioners
ha"e the power to charge off fictitious
or worthless accounts and tha t no action by the legislature is required to
accomplish this purpose.
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Such action does not in nHy way affect the debt due fl'om the closed banks
nOI' the relation of the parties as debtor
nnd creditor. Sucll action as mny be
necessnry, effecth'e or ad,isnble to collect the debt may still be taken. No
rights of the county are in any wa~'
wRived. The contemplated action merely concerns the bookkeeping of such
'llceounts and is the natural aetioll
whieh nllY business eoncern would take
ill regard to a claim which wns eOIlsidered to be worthless. The county
commissioners being charged with the
care of the county property and the
mallagement and business coneerns of
the eounty and being the chief executive authority should, and we belie"c
du have the power to eharge off worth,
less aceounts and to have the records
of the county express the true condition
or status of the county assets.
As to the duty to restore trust funds,
if any are included in the deposits of
closed banks, our Supreme Court has
ruled thereon in. S'tate ex reI. School
District No.4, Rosehud County vs. McGraw, 74 Mont. 152, 240 Pac. 812.
Xeither that duty, the ability to discharge ,it nor the advisnbilHy of discharg-ing it are in any wa~' affected
hy the action of the (:oUllty cOlllm1ssioners in charging off a worthless HCeount.

Opinion No. 30

Optometry Gmtrd-Rules and
Regulations.
HI<:LD: No authority is g-ntnted by
:-;tatute ·tu ma ke ruling requiring registered optometrists to establish permanent officer or designating minimum
l'Cluipment in sueh office.
January 20, 11)33.
You hlH'e submitted the followillg
questioll: "'J;he optomctry board w'ishes
.nHlr opinion regarding our authority to
make board rulings. }'or example, ('QuId
wc rule to the effect that every optometrist l'cg-istel'ed in l\Iontnna establish a
)lennanent office, prodding he w.ishes
to practit:e in the state. Also ('Quid we
legally designate the minimum eqnipmcn t for an optometrie office?"
I wish to advise that I have checked
Sections 3155 to 3169, R. C. l\1. 1921, as
amended by Chapter 171, Laws of 1925.
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and by Chapter 44, Laws of 1927, and
that I can find nothing therein which,
in my opinion, gives the optometry
board either express or implied author·
ity to make the rulings you have men·
tioned above, as desirable. The board
has no power except as may be granted
to it by the legislature.

Opinion No. 31
Appropriations-Univel'sity of
l\Iontana-Schools.
HELD: It is doubtful if the legisla'
ture has the power to divert ony part
of the millage tax for the support of
an instHution which is not a componcnt
part of the Uuiversity of Montana.
Januory 21, 1933.
Chancellor Bronnon has requested us
to advise as to the propriety of appro'
priating money from the millage tax
fund for the support of the institution
known as the "Branch Regional Summer
School at Miles City."
'l'he LegislatiYe Assembly has not es·
tablished this school or made it a unit
of the University of Montana by any
legislative enactment. So far as we
know it is not connected in any way
with the Agricultural Experiment Sta·
tion or the Agricultural Extension Sen·
ice. It is true, however, that the legis·
lature at the sessions of 1929 and 1931
recognized it to the extent of making
small appropriations for its support.
In 1929 the Legislath'e Assembly
llassed Referendum Measure Ko. 34
which authorizes that body to make an
additional levy of not to exceed three
mills for a period of ten years, be·
ginning with the year 1!)31, on real and
personal property, for the support, main·
tenance and improvement of the insti·
tutions now comprised in the Greater
University of Montana, together with
the Agricultural Experiment Station
and the Agricultural Extension Servo
ice, and to appropriate so much of the
moneys derived therefrom for each yeor
during said period os may be necessary
for said purposes. This mensure was
adopted by the people ot the general
election held on Noyember 4, 1930.
A similar measure was initiated in
1920 and adopted by the people at the
general election held in Noyember of
that year. It, in effect, empowered the

Legislath'e Assembly to make an in·
creased len- of one and one·half mills,
over a period of ten yearS, beginning
wlith the yenr 1921, for state purposes,
and to appropriate the money derived
therefrom for the support, maintenance
and improvement of the then four units
of the Unh'ersity of Montana. The as·
semhly, in making appropriations for
the fiscal year beginning ,Tuly 1, 1925,
and ending June 30, 1926, followed the
direction of the people contained in
the measure. In December, 1925, the
state board of examiners ordered the
state audHor to draw warrants on the
fund so created in payment of claims
against the Agricultural ]~xperiment
Station and the Agricultural Extension
Service. In State ex reI. Jones v. Erick·
son. 75 l\10nt. 42f). the court held tha t
the" board was without authority so to
do for the reason that the agricultural
experiment station and the ogricultuml
extension sel"Yice were not parts of the
agriculutral college or component parts
of the Unh'ersity of ]\fontana. 'rhc court,
though referring to the matter, did not
decide that the direction above men·
tioned was or was not binding on the
successive legislative assemblies. We
cite the ease, howe"er, not because it
is binding on the legislature, but be·
ca use it may serve as a guide to legis·
lative action.
Generally speaking, statutes enacted
under the initiative or refel'cll{lum, like
other statutes, are subject to amend·
ment or repeal by the legislature. (State
ex rei Goodman v. Stewart, 57 Mont.
144; 5f) C..T. 719, 720).
E,'en so, it is doubtful thn t thc legis·
lature has power to dh'crt allY part of
the fund to purposes other than those
specified. If it has the power to dh'ert a
part, it may be argued with force that
H has power to divert the whole of the
fund.
In conclusion. we feel the legislature
is morally, if not legally, obligated to
respect the wishes of the people as ex·
pressed at the polls, and s>o ad"ise.

Opinion No. 33
County ·Conunissioners-Per DiemE)..'penses-Lobbying.
HIDLD: A member of the Board of
County Commissioners has no right to
attend the legislative session at Helena,
at the expense of the county, including

