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c,o, Laws of 1927, the state auditor may 
not draw n warrant against the com
mon school permanent fund to refund 
money paid from the proceeds of tim
her cut on land incorrectly sun-eyed 
as under the jurisdiction of the State 
Land Ronrd. 

.July 15, 1933. 
'Ye have yonr letter which in pnTt 

is as follows: 

"The State Land Board has filed a 
claim with the Auditor of the State 
of Montana pertaining to refunding 
of money out of the Common School 
Permanent Fund. 

"From the claim it appears as if 
nn incorrect survey led to the cutting 
of tim her on limd not under the juris
diction of the Board. The proceeds 
of the timber so cut were eyidently de
posited in the Common School Perma
nent Fund and the Board is now en
<lea "oring to correct the error by re
funding the money to the owner of 
the timber. 

"The Board takes the position that 
S'ection 116, Chapter 60, Laws of 1!l27, 
gives it due authority to issue a claim 
n:;ainst the Common School Perma
nent Fund for the purpose of making 
the refund. * • • 

"Kimllv advise as to the constitu
tionnlity· of Section 11C" Chnpter c,o, 
Laws of 1!Y27, where the same is being 
urged for the purpose of withdrawing' 
money from a Permanent School Fund 
deposited with the State Treasurer 
and whether the State Auditor has 
lawful right to issue a warrant on a 
claim drawn by the Land Bonrd 
ngainst such a fund." 

Section 116, Chapter 60, Laws of 1927, 
reads as follows: 

"If any money has been erroneously 
paid or shall herenfter be erroneously 
paid to the state on any permit, lease. 
certificate of purchase, patent or lonn 
or in any other transaction, it shall 
be the duty of the State Board of 
Land Commissioners to cause such 
money erroneously paid to the state 
to be refunded to the person entitled 
thereto fro'm the proper fund." 

In its purpose and scope this section 
is not unlike Section 2222, Revised 
Codes Hl21. In discussing the latter in 

the case of First Xational Bank Y. 

Randel'S County, 85 Mont. 450, the Su
preme Court said: 

"That portion of the section which 
ns~umes to prO\-ide for a refunding" 
(to the county) "of the state's share 
of taxes returned to the taxpnyer is in
operatiYe. As we have seen. the Code 
Commission eliminated the phrase, 'up
on the approval of the amount by the 
Board of Examiners;' from the orig
inal text. Whether this was because 
the approval of the state board of ex
aminers was· implied is a mere specu
lation, but neither the Iluditor nor the 
board could lawfully follow the stat.
utory direction in the absence of legis
latiYe appropriation. (In re Pomeroy, 
11 Mont. IH), 151 Pac. 333). 

.. 'All taxes levied for state purposes 
shall be paid into the state treasury. 
and no money shall be drawn from the 
treasury but in pursuance of specific 
appropriations made by law.' (Const .. 
Art. XII, Sec. 10.) 'No money shall 
be paid out of the treasury except 
upon appropriations· made bylaw, and 
on warrant drawn by the proper of
ficer in pursuance thereof, except.·in
tere~t on the public deht'. (Id., Art. 
V. Sec. 34.)" 

The legislature has neyer made any 
nppropri,ation to meet the situation 
created by said Sectioll 116. 'Ye, there
fore, eonsider the case cited determinn
ti,e of the question, as the rule aJl
plied there Illay with equal propliety 
he· applied here, and advise that fhe 
warrant be not drawn. 

Opinion No. 276 

Foresis-Siumpage-State Lands, Ex· 
change of-State Board of Land 

Commissioners. 

HELD: The state may not exchange 
stumpage for other lands from which 
the timber has heen partially removed. 

The determination of whether or not 
certain lands are of eqnal yalue to 
others proposed to be exchanged is vest
ed in the State Board of Land Commis
sioners' discretion. 

.July 18, 1933. 
You request illY opinion relath-e to 

the exchange of primtely owned timber 
lands for lands of the state in accord
ance with Chapter 180 of the Laws of 
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lU:U. You first ask whether or not the 
state may exchange stumpage (or. n;; 
I understnnd it. the right to remoye 
timber from certain 1nnds) for other 
lands from which the timber has heen 
partially remo\·ed. 

"Te are of the opinion that this in 
effect means the exchange of timber 
for lands and is not an exchange of 
lands as contemplated by the statute 
and that such an exchange cannot law
fully he made. 

You next inquire whether it is neces
sar~' that the lands of the same class 
he exchanged, that is, whether cuto\'er 
lands must he exchanged for cutover 
lands. 

The statute is 1I0t entirely definite 
upon tha t point. It does provide tha t 
the state "in exehnnge therefor ma~' 
cOII\'ey not to exceed an equal ya1ue of 
simila r la 11(1 owned by the State of 
l\lontana." A discretion is vested in the 
~tate Board of Land Commissioners in 
making such exchange. This discretion 
must give considerah1e power to the 
hoard in their determination as to what 
are lands of similar character. Their 
(liscretion should be very carefully ex
erCised but we could not fix the limits 
IJeyond which they should go in de
termining this matter. 

Opinion No. 277 

Schools-Trustees-Special l\(eetings, 
Notice of. 

HI"LD: Since Sec. ]006 does lIot pro
vide the manner of serviee of notice of 
a special meeting of the board of trus
tees of a school district, personal serv
ice is required. 

July 20, 1933. 
You request ad\'ice on the question of 

legality of a notice of a special meet
ing of the hoard of trustees of a school 
district, such notice being mailed at 
lIoon Thursday for a meeting called to 
be held at S:OO o'clock P. M., the fol
lowing Saturday. 

Section 1006, R. C. l\1., 1921, provides 
in part as follows: • .. .. A special 
meeting of the board may be held upon 
the call of the chairman or any two 
members of the board; at least forty
eight hours' written notice shall be 
given to each member of the board of 
any special meetings. and no business 

transacted by the hoard shall be valid 
unless transacted at a regular or spe
cial meeting thereof." 

The rule is that a statute requiring 
that notice ~hall be given. but which is 
~i1ent as to the manner of gh'ing such 
notice, contemplates personal service 
thereof. (Long v. Chronicle Pub. Co. 
228 Pac. SiS (CaL); Weyerhaeuser 
'1'imber CO. Y. Pierce County, 233: Pac. 
!l22 (Wash.) ; Clinton Y. E1c1er, (Wyo.) 
2ii, Pac. 968.) 

Notice proYided for in Section 9iSO 
specifi(:all~' relates to matters in liti
gation in the courts aml we do not 
think applies generally, and whether it 
does or not, it could not be said there 
is any "regular communication hy mail" 
between a postoffice and a party resid
ing some distance therefrom who gets 
his mail but once a week. 

'Vhen notice is required to be gh'en 
a certain number of days, the rule is 
well established that the day the notice 
is given shall be excluded in comput
ing the number of days. (R. C. 10iOi). 
It has heen held by our Supreme Court 
and many others that the law does not 
take notice of fractions or parts of a 
day. (See Kelly,·. Independent Pub. 
Co .. 45 Mont. 127, allll O'Brien Y. Quinn. 
R5 Mont. 441). But that these rulings 
would be applied in construing a stat
ute that pro\'ides a notice of a giYen 
number of hours, is doubtful. 

III any eYent, as Section 1006 does 
not provide the manner of service, it 
is our opinion that per:,;ona1 sen'ice 
would be. required. 

Opinion No. 278 

Grain Elevators-Elevators-Ta.ution 
-Personal Property. 

HELD: 'Vhere an e1eyator has been 
listed for ·taxation and taxed as per
sonal property and is not claimed by 
the owner of the land to be real estate, 
Ohapter 125, Laws of H)88, has 110 1111-
plica tion. 

July 21, 1933. 
You state that it is claimed that. by 

virtue of Chapter 125, Laws of 193.3, 
the County Treasurer cannot sell an 
elevator until the taxes are delinquent 
for fonr years. You have advised the 
County Oommissioners of your county 
that such statute does not apply to an 
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