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~ehools. If it be assumed that the high 
~chools should have any portion of the 
10 mill levy, the distribution would 
ha ye to be made by arbitrary ruling. 
And, again, Section 86 of Chapter 148, 
(Subchaptel' 5) Laws of 1931, provide~ 
that the high school levy for mainte­
na nce shall not exceed 7 mills. 

'Ve are therefore of the opinion that 
the 10 mill pro'.ision of the 1933 ampnd­
ment to See-tion 1203 does not rela te 
to high schools. 

Replying to your second question, we 
are of the opinion that Section 4 of 
Chapter 160, Laws of 1933, makes it 
mandatory upon the board of trustees 
to retire outstanding warrants hy one 
or the other of the two methods pro­
yided. 

Opinion No. 269 
Schools--Funding Bonds-Warrants 

-School Districts. 

HELD: That Chapter 160, Laws of 
l!)33. only authorizes tbe issuance of 
funding bonds to take up outstanding 
warrants. and bonds can only be issued 
to the extent of, and for the purpose 
of, taking up such outRtanding war­
rants. 

July 10, 1933. 
"re quote from ~'our request for an 

opinion as follows: "As you are aware. 
. Chapter 160 of the 1933 Session Laws 

authorizes the board of trustees of any 
school district in the state to issue 
funding bonds for warrants outstandinl-( 
.Tune 30, 1933, and it also implies that 
the cash on hand belonging to the gen­
eral fund and the reserve fund of a 
school district on .Tune 30, 1933, need 
not necessarily be applied on outstand­
ing warrants, but may be reserved for 
the operation of the schools hetween 
.Tuly 1 and "'o\'el11ber 30, Hlflfl, within 
certain limitations." 

You inquire if, instead of reserving 
any money for the use of the schools. 
that money has been used in taking up 
warrants, a portion of the expense for 
the conducting of schools between Jul~' 
1 and November 30, Hl33 may be in­
cluded within the bond issue authorized 
u" said act and in excess .of warrants 
olltstanding on June 30. . 

To this inquiry we would reply in 
the negative. The law only authorizes 

the issuance of funding bonds to take 
up outstanding warrants, and bOll(lI;, 
can only be issued to the extent of 
and for the purpose of taking up such 
outstanding warrants. 

Opinion No. 270 

Nepotism Act, Construction of­
Occasional Work. 

HEIJD: The Nepotism Act does 1I0t 
proyide for any exemptions for occa­
sional work and therefore the appoint­
ment lIy an officer of a relath-e to do 
occasional mimeograph work is prohih­
itp(\ b~' the Act. 

July 11. 1933. 
You have submitted the question 

whether or not the appointment amI 
emplo~'ment by an officer of a relath'e 
to do occasiona 1 mimeograph work, is 
a violation of the Nepotism Act (Chap­
ter 12, I~a ws of 1!)3:3). You sta·te tha t 
the appointment is made on the basis 
of merit and t,hat no other person in 
Virginia City is competent to do this 
work. 

In opinions 1\0. 117 and 179 (thi~ 
1'01.) we advised that we were unaule 
to addse that an officer who appoints 
n relath'e on the basis of merit rather 
than rplationship would not he violat­
ing the law. 

Section 2 of the Act makes it unlaw­
ful to apl)oint "to any position of trust 
or emolument," and Section 3 prescribes 
the penalty for a public officer who 
has the "right to make or appoint any 
person to render services to this state 
or any subdivision thereof, and who 
shall make or appoint to such sery­
ices * • *." In view of the wording of 
the act, we are unable to find any 
\'alid reason for making any distinction 
between part .time and full time work 
or between occasional piece work or 
regular work. While the employment 
of a relative to do occasional mimeo­
graph work amounting to a very smllll 
sum per month seems relatively harm­
less yet the legisla ture did not see fit 
to make any distinctions or to provide 
for any exemptions in such cases. More­
over, should we attempt to prescribe 
exemptions, which we have no author­
ity to do, it would ue most difficult to 
find a stopping place. 

We are therefore unable to addse 
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that the appointment or employment of 
a relati,e to do occasional mimeograph 
work is not ~wered hy the law. 

Opinion No. 272 

Ta.x Sales-Grain Elevato.-s-Elevators 
-Personal Properly-Bids-County 

Treasurer-Failure of Sale, 
P~edure. 

HELD: Upon ahsence of any bids at 
the sale of g.·ain elevators as personal 
property for taxes thereon. there is a 
failure of sale and the property shol1111 
he rpsol!l by the county treasurer. 

July 13, 1933. 
We are in receipt of your favor of 

.Tune 10 relative to the sale of certain 
grain ele,·ators as personal property 
for taxes thereon. You state that the 
E'levators were offered for sale and that 
the county made no hid for same. 

S·ections 2239 to 2246, R. C. l\1. 1921, 
provide for the sale of personal prop· 
erty for taxes by a county treasurer. 
Section 2239, as amem\ed by Chapter 
102, Laws of 1923, permits the count~' 
treasurer to designa te the sheriff of 
the county as his deputy to make the 
sale. Under the circumstances you men­
tion, it cannot be held that the county 
has purchased the property. There has 
heen a failure to sell and the property 
;:hould be re-sold, under the I)J"O,-isions 
cited, by the county treasurer. 

I would recommend that the county 
commissioners pass a resolution au­
thorizing some agent of the county to 
bid in the property at the sale in cnse 
there were no other bidders. 

Opinion No. 273 

Schools-Teachel's-Trustees­
Contracts-Marriage. 

HJ<:jLD: A IH'Ovision in a contract em­
ploying a female school teacher, which 
;..:i\-es the school bonn\ the ]lower, at 
Its option, to terminate the contract if 
,mid female marries during the school 
term. is illegal and void .. 

July 14, 1933. 
It al)pears from YOl1r request for an 

opinion that Mrs. Tichenor, a school 
teacher, entered into a contract with 
the board to teach for the school term 
heginning in September, 11)33, but he-

fore doing so notified the board that 
she intended to man'Y soon after the 
term ending in .Tune, 1933, should ex­
pire. The members of the board advised 
the teacher that in the e,ent of her 
marriage the board would terminate 
her contract. Such contract contains 
the following I)rovision: "If a woman 
teacher is married during the school 
term the Gallatin County High School 
Board may, at its option, terminate 
this contract." 

The question as to whether or not 
)lrs. Tichenor can legally hold the 
hoard to the contract is scarcely in 
doubt. From the facts submitted and 
the wording of the contract the only 
ground on which the board proposes to 
hase its right to terminate the contract 
with l\frs. Tichenor is that. suhsequent 
to the execution of the contract for 
19::1::1-1934, she married. 

Section 7562, R. C. M. 1921. is as fol­
lows: "E,-ery contract in restraint of 
the marriage of any person, other than 
a minor, is void." (See Security State 
Hank Y. McIntyre, 71 Mont. 186, at 
vage 202, construing above section.) In 
Knost v. Knost, 129 S. W. 665, (Mo.) 
the court said: "While mania.!{e is con­
sidered by our statute law a civil ~n­
tract yet' it creates a status in which 
the state has a vital interest. hoth in 
its creation and dissolution." In the 
above case a daughter was bequeathed 
certain property hy her father's will on 
condition that she should not marry. 
The court held the prohibition of mar­
ringe void. "Hestrictions on marriage 
arE' contrary to public policy, and there­
fore agreements or conditions creating 
or involving such restrictions are illegal 
aIH\ ,·oid." (See also. 9 Cyc. 518; King 
v. King, (Ohio) 59 N. E. 111; 81 Am. 
Rt. Hep. 635.) 

The schOOl board, in its discretion, 
may refuse to employ a teacher who i~ 
llllll'ried but provisions in its contract 
with teachers snch ns paragraph 9 arc 
i11E'ga I and void. 

Opinion No. 275 

Legislative Assembly-Appropriations 
-Warrants-Common School J'e.'11111r 

nent Fund-Refunds-State Land 
Board-State Auditor. 

HELD: Since the legislature has ne,-­
cr made any appropriation to meet the 
situation created b~' Sec. 116, Chapter 
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