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tion of a city commissioner. P,rior to
the election, in compliance with Section 568, R. C. M. 1921, the County Clerk
furnished to the city poll books for use
at such primary election. A final election was held on April 3rd and prior to
tha t final election the county clerk likewise furnished poll books to the cit~·
for use in the final election.
Apparently in making up the poll
hooks the county clerk ran off the poll
books for the primary election in duplicate, using a carbon paper to make
the second copy. 'When he came to make
up the poll books for the final election.
apparentl~' he utilized the carllon com'
and simpl~' added the additional regiHtrations which had occurred in the
meantime. The city takes the position
that under the provisions of Section
571. H. C. ]\f. 1921, it is obliged to pa~'
onl.\' five cents per name for the book
having the greatest number of names.
which would have been in this case the
books for the final election.
Section 568, R. C. M. 1921, considered
with section 567, requires the county
clerk to furnish poll bouks for "any
election," both primary and general.
Section 571 states that he shall receive
for the use of the county five cents "for
pach and e\'ery name entered in such
poll books * * *." We think the phrase
("onstrues itself ami that the county,
through Hs clerk, is entitled to receive
the sum of five cents for each name in
the poll hooks furnished for both the
prilllary and .the final election.
If, instead of using a carbon paper,
the county clerk had made an original
for each election no objection wouW
have been made. It occurs to us that
if the county clerk can discover any
satisfactory means of lessening the
labor required to make these books.
that fact would not alter the rate fixed
by statute.

'Whether carbon copies are satisfactory and whether or not the city might
decline to accept them it is unnecessary to determine. That would rest
uIJon the facts in each case.
Note: See Sec. 571, R. C. M. 1921, as
amended by Chapter 71, Laws of 1935.
providing for payment of three cents
(3c) per name,
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Road Tax-Poll Taxes-Levy-County
Commissioners.
HELD: The board of county conunissioners is required to make a per capita
levy for road and poor poll taxes at
the same time tax le\'ies on property
are made, to-wit, the second Monday
in August each year.
June 30, 1933.
You ha\'e requested my opinion regarding the liability of emplo~'ers of
labor for. and the manner of collecting,
road and poor poll taxes under the
laws of Montana.
Section 1617, Reyised Codes 1921, as
amended by Chapter 2. Laws of 1933,
among other things, provides:
"There is also established a general
road tax of two dollars per annum on
each male person over the age of
twenty-one years, and under the age
of fifty years, inhabitant within the
county, and payable by each person
liable therefor at any time within
the year. The collection of these taxes
shall be unde,r the direction of the
board of county commissioners: taxes
from freeholders to be collected the
snme as other taxes, and from nonfreeholders as commissioners may direct."
Sections 1619 and 1620, He\'ised Codes
1921.. are as follows:
"1619. Every employer having in his
or its employment any person or pc·rSOliS lia hIe for the sl1ecial road tax of
two dollars, mentioned in this act.
must on or before the third Mondav
of March in each year, and monthl)'
thereafter until the first day of October, furnish to the county treasurer
a complete list of all the persons SO
employed, and if any such employer
shall neglect or refuse to furnish such
list, he shall forfeit to the county, ill
which said road tax is collectible, the
sum of fifty dollars, to be recovered
by an action IIrought in the name of
thesta'te in any justice court of said
county, and the further sum of fifty
dollars for each refusal or neglect to
furnish such list after any demand
shall ha \'e been made by the county
treasurer. Upon the receipt of said
lists it shall be the duty of said county treasurer to furnish to said em-
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ployer furnishing such lists, printed
special road tax receipt-books, with
proper stubs containing memorandum
of name, amount, and date attached.
"1620. If any person required to pa~'
the special road tax mentioned in this
act does not pay the same and has no
property subject to taxation, nnd the
person owing the same is in the ('mployment of any other person, the
county treasurer must deliver to the
employer a written notice. stating the
amount of tax due for such employec.
and from the time of receiving said
notice the employer is liable to pay
said tax, and the tax so paid may he
deducted hy such employer from the
IImount then due or to become due to
such employee."
From a reading of Section 1620 it is
clell.r that if an employee who is required to 1l.'lY a road tax under the
vrovi"ions of Section 1617 shoul<l fllil
to do so and has no property subject
to taxation, his employer following the
receipt from the county treasurer of
the proper written notice is liable for
the tax and on payment of the same
may deduct the amount thereof ft-om
whatever is due o,r may become due to
such employee.
Statutes like the sections above quoted have been before the courts a number of times and have heen almost always upheld. The claim of discrimination because of limitations in the
matter of age and sex and of a deprh'ation of property wi'thout due process of
law was brushed aside as being without force. (Thurston County v. Tenino
Stone Quarries, 87 Pac. 634. 12 Ann.
Cas. 314; Sawyer v. Alton, 4 Ill. 127;
Elting v. Hickman, 72 S. W. 700; East
Portland v. Multnomah County, 6 Ore.
62; Kootenai County v. Hope Lumher
Co. 89 Pac. 1054; Salt Lake City v.
Wilson, 148 Pac. 1104; Bluitt v. State.
121 S. W. 168; Tekoa v. Reilly, 91 Pae.
769, 13 L. R. A. (n. s. 001; Short v.
State, 31 Ttl. 32), 29 L. R. A. 404;
Byrne v. Fulton, 85 Mont. 329; 61 C..T.
1534, 1535).
Section 5, Article X of the Constitution, is as follows;
"The several counties of the state
shall provide as may be prescribed hy
law for those inhabitants, who, by
reason of age, infirmity or misfortune.
may have claims upon the sympathy
and aid of society."
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Accordingly. Section 4465, Re\'ised
Codes If121. as amended by Chapter 100.
Laws of 1931. empowers the board of
county commissioners, am 0 n g other
things, "to pro\-ide for the care and
maintenance of the indigent sick, or
the otherwise dependent poor of the
count~·; erect and maintain hospitals
therefor, or otherwise provide for the
same, and to levy the necessary tax
therefor per capita, not exceeding two
dollars. nnd a tax on property not excceding three fifths of one per cent, or
either of such le\'ies when both n re not
r£'quired."
Apparently, the board is required to
make the per capita le\'y at the same
time that tax le\ies on property are
made, to-wit: on the second :Monday in
August of each year. (Section 2150, Revised Codes 1921. and subc1ivisions 5
nmI 13 of Section 4465. as nmended;
Rtate ex reI. Fadness v. Eie, 53 :\10nt.
138; People Y. Ames, 51 Pac. 426).
We may add that bon rds of county
commissioners generally levy' the per
capita <tax on all male inhabitants of
the state over twenty-one nnd under
sixty years of age, except paupers, insane persons and Indians not taxed.
using, perhaps. as their guide Section
2273, Revised Codes of 1921, which was
dpc\ared unconstitutional hy the Supreme Court in the case of State ex reI.
Pierce Y. Gowdy, 62 Mont. 119.

Opinion No. 259
Schools-Board of Tt'ustees-Transportation-High ,Schools-Funds.
HELD; The trustees of a school district which does not maintain a high
~chooI of its own may not pay for or
transport high school stUdents living
in said district into another district
(Jut of their grade school fund, hut such
transportation expenses must be paid
for according to Cha'pter 156, Laws of
1933.
July 1, 1933.
You submit the following questions
to this office for an opinion; "l\1ay the
trustees of a school district. which does
not maintain a high school of its own,
pay for or transport high school students living in said district into another
district out of their gracle school fund."
We think that the language of Chap-

