
176 OPINIONS OF THE ATTORKEY GENERAL 

eedure, Seetions 9778-9785, R. C. M. 19'21. 
If by mail it should be registered and 
return ,receipt demanded, 'and on the 
hearing the record should show all 
such procedure duly followed. 

The application should contain the 
facts required of Section 1475. 

The two examining physicians llIuliell 
by the judge should ha I-e no personal 
interest in the affairs of the suhject, 
and otherwise be free from prejudiee. 
The word "may" in Section 1476 we 
would construe as a command that the 
physicians must be named by the judge 
to assist in the examination. In the 
service on the pa-rents or legal revre­
sentatil-e of the subject. it will be ad­
visable to state that they are entitled 
to. and, if cOIl\-enient should hal-e legal 
representatiTe attend the hearing. 

"'ith this advice and by following the 
prol'isions of the ~tatutes referred to 
the procedure cannot be successfully 
contested. 

Opinion No. 254 

County Commissioners-Budget--Coun­
ties-Levies-Schools, Funds Lost in 

Bank Fa,ihu'e--Warrants, 
Interest on. 

I-n~LD: Under the provisions of Ch. 
148, Laws of 192!), it is the duty of the 
e()unty commissioners to reduce the es­
timate of expenditures required by any 
county officer or department in making 
up the preliminary county budget, with 
the view of keeping expenditures with­
in the anticipated rel-enue. 

The tax leyies of two mills hereto­
fore made by the county commissioners 
of ~fusselshell County to l'eplace school 
district funds lost in hanks which failed 
prior to June 30, 1931, cannot be said 
to haye been made for general fund 
purposes. If the board did not proceed 
according to the prol'isions of Ch. 159, 
Laws of 1981 (which is a general and 
not a special statute as contemplated 
hy Ch. 100. Laws of 1931) it should 
now proceed according to Ch. 51, Laws 
of U)33. . 

Under the provisions of Ch. 148, Laws 
of 1929, the board may include in the 
hudget an amount sufficient to tuke 
eare of the interest on registered war­
rants and an amount to apply on the 
redemption of outstanding warrants. 

June 26. ]!)3~. 

Your letter of recent date and eopy 
of opinion accompanying it, relating to 
the budget for and tax lel'ies to be 
made in the County of Musselshell for 
the ensuing fiscal 'year, ha I'e heen re­
ceived. 

-nre agree with you that under the 
lH'ol'isions of Chapter 148, Laws of 192fl. 
the board of count,· commissioners has 
the power to reduce the estimate of ex­
penditures required by any county of­
fice or department in making up the 
preliminary county budget, with the 
view of keeping expenditures within 
the antkipated rel-enue. More than 
that, it ill the duty of the board to do 
so. 

'We further agree with you that the 
tax lel-ie,; of 2 mills heretofore made hy 
the board of count~- commissioners of 
~Iusselshell County, to replace school 
district funds lost in banks which failed 
prior to .Tune 30. l!)Sl, cannot be said 
to have been made for general fund 
purposes. If in its efforts to replace 
such school district funds it did not 
proceed according to the provisions of 
Chapter 15H. r~'lWS of 1931, it should 
now proceed according to the proYisions 
of Chapter 51, Laws of Ul33. It 'may, 
as is therein set forth. issue funding 
honds 01' levy a speciai tax sufficient 
in amount to pay all the floating in­
debtedness. including the sums still due 
the school districts, or levy a special 
tax each year, ol'er a period of five 
years, sufficient in amount to pay 
twenty per centum of such indebted­
ness. The proc'eeds of the levy, if an~-, 
should be placed in a fund to be known 
and designated as the ';Deht Reduction 
Fund." (See State Y. :\fcGraw, 74 Mont. 
152: Henderson v. Dawson County. 87 
Mont. 122). 

You state in your opinion that Cha'P­
tel' 15!) is such It special statute as is 
contemplated hy subdivision 13 of Sec­
tion 1, Chapter 100, Laws of 1931, That 
is doubtful. "'e think it is a general 
law. (State ex reI. Roundup Coal :\fin­
ing CO. Y. Industrial Accident Board. 
H·i Mont. 386: State ex reI. Federal 
Land Bank v. Hays, 86 1\:Iont. 58). That 
however, does not alter our view that 
the two-mill levy is no part of, in fact 
i~ distinct from, the general fund Ie 1-), . 

'V~ believe as you do that under the 
provisions of Chapter 148, the board 
may include in the budget an amount 
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sufficient t(i take care of the interest 
on registered warrants and an amount 
to al)ply on the redemption of out­
standing warrants. Before doing so. 
howevel', it must obsen'e the provisions 
of Chapter 51, Laws of Hl33. 

Opinion No. 256 

Citi.es and Towns--DisincorpOl'ation­
Title to Real Property-County Com­

missioners-Taxation-Debts, 
Payment of. 

HJ<JLD: "'here a town is disincor­
porated, real property owned h~- it 
passes to county for &'lle to pay dehts. 

Taxes ma~' be levied by hoard of 
eounty commissioners to pay dehts of 
disincol1)ol'ated town wi:thout limita­
tion as to special funds. 

June 27, Hl33. 
You have stated that the Iioal~d of 

county commissioners has passed a 
resolution disincorporating the town of 
Sweet Grass. in accordance with Chap­
ter 3, Laws of 1931; that the town waH 
the owner of Lot 7. Block 3 of the orig­
irial townsite of Sweet nrass and that 
it has liabilities amounting to $13.119.65 
while its cash assets aside from the 
above named lot are $446.11. You lun-e 
submitted the question whether the 
title to the lot has passed to the coun­
ty or to the State of MOntana. 

Section 4975, H. C. i\f. Hl21, upon dis­
incorporation of a city or "to\\'n, pro­
vides: " * * * all moneys in the hal1(ls 
of the city or town treasurei' must he 
paid to the county treasurer, which 
must be applied in payment of the in­
debtedness of such cit~, or town. allli 
all other property must be delivered to 
the boanl of county commissioners, 
which must be sold and disposed of 
for the purpose of paying suth indeht­
edness." Inasmuch as the town was in­
debted as abO\'e sta'ted at the time of 
disincorporation and the stlLtute re­
quires that the IH'operty of the City or 
town be applied to the payment of in­
debtedness, I am of the opinion that 
it was not the intention of the Ie/,,'is­
Iature that the title to the real property 
in case the city or town were indebted, 
!<hould not re\'ert to the State of Mon­
tana but rather to the county for the 
],urpose of paying the indebtedness. It 
is not necesl;ary, of course, to consider 

what would hetome of the title to real 
property if the,city or town were not 
indebted or if the sale of saiel property 
was not necessa ry for the purpose of 
paying debts. 

You have also inquired "whether or 
not the commissioners have power to 
make a levy for the General Fund and 
Police Fund larger than necessary to 
pay the warrants against the same and 
apply the surplus to payment of war­
rants registered against the street and 
alley fund, which would greatly expe­
tlite payment of the latter." It appears 
that the rel,,'istered warrants in the Gen­
eral Fund amount to $5~.10, and in the 
Police Fund to $842.31, and in the 
Street and Alley Fund $12.224.24. 

Section 4!}74 H. C. M. 19:?1 as amend­
ed by Chapter 3 Laws of 1931 pro\-ides: 
" * * * the board of county commis­
Hioners * * * must provide for the pay­
lllent of the indebtedness of the same. 
and thereafter annilally "levy a tax on 
all the property situated within the 
limits of such city or .town until all of 
such indebtedness is paid. * * *." I 
ha ve heen unable to find anything in 
our statutes or decisions whieh bears 
directly on this point and since the 
town has been disincorporated, it would 
seem that the county commissioners. 
who are commanded to provide for the 
payment of the indebtedness by the levy 
of a tax for that purpose, in the ab­
sence ()f some express limitation, are 
not hound hy the limitations imposed 
on cities and towns in levying taxes 
according to the (lifferent funds. 

Opinion No. 257 

Elections--Poll Books, Carbon Copy of 
-County Clerk-Cities and Towns 

-Counties. 

HELD: The county, through its clerk, 
is entitlerl to receive the sum of five 
cents for each name in the poll books 
furnished the city for both the primary 
and the final election, even though a 
carbon cr)])y of the books prepared for 
the primary election is furnished with 
the additional names added for the gen­
eral election. (But see: Chap. 71, Laws 
()f 1935,-3c per name.) 

June 29, 1933. 
You advise that on March 20 a pri­

mary election was held for the nomina-
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