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Chapter 156, Laws of 1933. Chapter 
156 has this proviso: "But all moneys 
pxpemled in accordance with this see­
tion for rent of quarters or transpor­
tation shall be paid out only acconling 
to the schedule therefor promulgated 
hy the State Board of Education. and 
not otherwise." 

The Board of Education has met but 
once since Chapter 156 became a law 
and has promulgated no schedule in 
this matter. ~one of the statutes on 
the subject refers to any means of fur­
nishing transportation except hy con­
tract. 

Boards of school trustees are polit­
ical subdivisions of the state and may 
exercise only such powers as are ex­
pressly conferred upon them by statute 
and as are necessaril~' implied in the 
exercise of those eX]lressl~' conferred. 
(McNair v. S'chool District ~o. 1. Cas­
cade Count~', 87 Mont. 42.'3.) School 
hoards, in the matter of the powers 
they may exercise as subdivisions of 
the state, are much in the same class 
as boards of county commissionerH. In 
Sullivan v. Big HtH"n Count~'. 66 Mont. 
45, the Court said: "Aside from the 
powers granted to eounties by statute 
and those necessarily implied from the 
powers expressed, they have none, and 
when there is a fair and reasonable 
doubt as to the existence of a particn­
lar power, it must be resolved against 
them and the power denied." 

It is our opinion that there is "a 
fair and reasonable doubt" ahout the 
legislature intending by implication to 
empower school boards to purchase 
automobiles as a means of transport­
ing ,pupils when only transportation by 
contract is expressly authorb~(~(l. an(l 
the power must be denied. 

Opinion No. 248 

State Treasurer, Publication of RepOl-t 
-Report-State Purchasing Agent 

-Govemol'-Appropriations 
-Legislative Assembly. 

HELD: ;\'0 dut~' rests upon the State 
Purchasing Agent to let the contract or 
upon the GO"ernor to cause to be puh­
lished the State Treasurer's quarterly 
report when the legislative assembly 
fails to appropriate any money to pay 
the cost of such publication. 

June 21, HmH. 

According to your letter to us of rl'­
cent date you have ad"ertised for bids 
for the publica tion of the quarterly rl'­
port of the State Treasurer. and desire 
to know whether or not, "'hen the biel!'; 
are opened on the 5th of July. vou 
should enter into a contract in 'behalf 
of the State of Montana, with the low­
est responsihle bi(hler. or at a II. for 
SHch publication. 

Under the provisions of Spction 13 of 
Article XII of the Constitution and of 
Section 1, Chapter 6, Laws of 1925, thf' 
Governor must cause the quarterly re­
pOrt of the State Treasurer to be puh­
lished in II newspaper printed at thl' 
seat of government. Section 2 of said 
Chapter 6 makes it the duty of tllP 
State Purchasing Agent to ad,ertise an­
nually for hids for such publication, 
and Section 3 th~reof requires him to 
let the contract therefor. subject to' tlIP 
approval of the State Board of Ex­
aminers, to the lowest responl"ihle bi(l­
(ler, for a pel'iod not longer than onl' 
year and at a priee not to l'XCf'etl 
~ 2000. ()(). 

Contrary to custom. the legi!';latin~ 
assemhly at its last session failed to 
appropriate any money for the publi­
cation of the state treasurer's quarterl~' 
reports in the fiseal year beginning 
July 1, 1933, and the fiscal year begin­
ning .July 1, 1934. 

Must the State Purchasing Agent let 
the contract to, and must the Governor 
cause the treasurer's qua,rterly report 
to be published in the newspaper which 
is the lowest responsible bidder, not­
withstanding the. fact that there is no 
fund out of which payment for the 
publication can be made '! Assuredlr 
not. 

Could the writ of mandate he suc­
cessfully im'oked against the Governor 
or the State Purchasing Agent for 1"(>­

fusing to act under the circuD;lstances 
here existing? We do not think so. 
Wihile there is authority to the con­
trary, it is generally held that a public 
body wiII not be required to do some­
thing which is not possible of accom­
I)lishment through ",ant of funds anti 
inability to raise them, and the same 
principle applies to a public officer. 
(38 C. J. 556, 806.) 
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The blame for failing to carry out 
the command of the Constitution anll 
la ws eannot, in this instan('e, he laid at 
the door of either the GOyernOr or State 
Purehasing Agent. 

Opinion No. 249 

Banks and Banking-Univel'sity of 
l\Iontana--Students' Funds, 

Deposit of. 

HELD: Acceptance by Unil'ersity of 
~Iontana of deposits of moneys from 
students is authorizer1 hr RN·tion 1!)(;. 
R. C. 1\1. 1921. 

June 22, 1933. 

You have asked my opinion whetilPr 
the acceptance by the University of 
Montana of mone~;" from students. 'such 
moneys being paid out by cllPck to such 
students as needed. ean he construed 
as placing the Statc of ~I()ntana in 
the ha nking business. 

It is' my opinion that this practice is 
authorizec1 by section 196, H. C. l\L 1921. 
ns amended by Chap. 157, Laws of 1931, 
which reads: "The state board of ex­
aminers may in its discretion, hy reso­
lution duly adoptell and entered upon 
the minutes of said board, l)ermit any 
state institution to retain in its posses­
sion. under such conditions as the board 
may prescribe, incom('s from dormitor­
ies conducted by state institutions, and 
moneys deposited in trust by students, 
members, inIllates or other persons, 
which may be subject to refund to the 
depositors on demand or otherwise. The 
state hoard of examiners may cancel 
such permission 'and require the deposit 
of any or all such funds with the sta te 
treasurer at its pleasure,. 0 0 ." 

If the practice is authorized by stat­
ute it is therefore not material whether 
the State of Montana may hc consid­
ered in the banking business 01' not. In 
view, however, of the definition of "com­
mercial banking" by section 6017, R. 
C. M. 1921, and the general definitions 
of modern banking as found in 7 C .. T. 
473, and other authorities, I doubt if 
the mere acceptance of money from 
students and paying it out to them 
when needed could be constru'eel as 
hanking. 

Opinion No. 251 

County Commissioners-Bridges, Repair 
of-Bids, Advertising for­

Emergency-Highways. 

HELD: Chapter 8, Laws of 1933. dol'S 
not require a board of count,· commis· 
sioners to ad'l"ertise for hills 'either for 
thp rna terials or the work of repairin" 
a bridge damaged by fiI'e, where th~ 
hoard considers it a case of emergency, 
a nd by the unanimous consen t of all its 
memhers, the board may IH'oceed forth· 
with to repair !'aid bridgp. 

.Tune 23. 1933. 
You have set forth facts concerning 

the steel hridge across the ;\iissomi 
Hi,'p,r at the mouth of 'l'rout Creek, thp 
flool' of which bl'idge was burned re­
cently. According to the facts whieh 
~'01l present, it would seem that they 
constitute an emergency. You inqnir~' 
"do the provisions of Chapter 8. JM'l\y~ 
of 1933, require the advertisement by 
the county cOIllmissioners for bids fo'r 
the work 'of repairing the Trout Creek 
bridge, or for the purchase of the ItUll­
her necessary to make such repairs?" 

Section 1705, R. C. M. 1021, proddes 
for the construction or repair of bridge 
costing more than $200.00, and Section 
1706 provides for the letting of the con­
trnct. The last two sentences of the 
last namell section. read as follows: 
"The contract and bond for its pel1'orm­
anee ,must he entered into all(1 avproved 
h.v the said board, except in case of 
l!rpat emergency, and by thc unanimous 
consent of all its memhers. The sairl 
honrd may proceed at once to construct. 
replace, and repair any and all struc­
tures of whatever nature without no­
tice." As these two sentences are IHlllC­
tuatf~d. thcy hardly make good sense. 
In checking" over the histor~' of thi;.: 
section, I find in the codes of 181)5 
(Section 2813) that these two sentences 
l'ead as follows: '''.rhe contract and 
bond for its performance must hc en· 
tered into and apl)roved by the hoard. 
except in cases of great emergency. and 
hy the unanimous consent of all its 
members, the board may proceed at 
once to construct, re-place or repair any 
and all structures of whatever nature 
without notice." 

'l'he same language and punctuation 
was used when this chapter was 
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