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The two opinionl" of .Tudge Poindexter 
taken together, deny the board's power 
to purchase an automobile with public 
funds. "for the board's use". The opi.n· 
ion of the present Attorney General of 
January 12, 1933, held the board might 
make sucb purchase for "county use," 
in the exercise of tllP "sound disere
tion" of the hoard. :'\otbing was said 
in this last opinion about a car for the 
use of the board of county commi"
sioners. 

This office does not attempt to ad
vise public officials as to ma tters of 
I)olicy or expediency, hut to interpret 
the law and advise as to just what 
power such officials ha\'e. Boards of 
commissioners are elected by the ppo
pie of the counties tbey serve and are 
answerable to the people of their re
spective counties for lack of judgnlPnt 
and discretion in the discharge of thpir 
official duties. The necessity for acts. 
such as purchasing an automobile. il" 
hetter known to the members of thp 
hoard and the electors of the county 
affected. than to this office. and we 
have held that such purchases are 
within the discretion of the county 
hoard. but do not in any 'way recom
mend or commend such purchase. It is 
for your board to determine the neces
sity of such act in your "sound dis
c.:retion". This office has no control 
m'er your "discretion" in such matters. 
It is for you, as a boal·(l. to determine 
the necessity in your "sound discre
tion." If you' err i~ the exercise of such 
discretion and spend your county's 
money in a questionable or extra\'agant 
way, you are ans,,'erable to your con
sti tuency, not to this office. 

Opinion No. 242 

Schools-High Schools-Budgets
Students-Tuition. 

HELD: Under Section 8, Chapter 178. 
Laws of 193.3. an aggregate amount 
('qual to $65 for each student who at
tends high scbool outside his county 
may be budgeted and the entire aggre
gate amount may be used e\'en though 
some of the students might drop out 
during the course of the year. 

June 19, 1933. 
You request an opinion from this of

fice on the following matter: 

"In the northern part of McConp 
County are a numher of ~'OllIlg people of 
high school age who attend high school 
at 'Volf Point in Roosevelt County. The 
county commissioners of this county are 
willing to pa~'. and ·the school authori
ties at Wolf Point are willing to accept 
Seventy-fin> ($75J)0) Dollars per year 
for Ruch students as may attend their 
hig-h "choo\' The commi"Rioners do not 
feel that they can pay more and the 
"chool authorities do not feel that they 
('an takp less. 

"Under Section 82 of Chapter 148 of 
the ]931 Ses!'ion Laws it is made thp 
duty of the C'ommis"ioners to pay Fift~' 
Cents (50c) for each day of attendance 
of such students. In an ordinary ;;;chool 
year of 180 day" thi!' would amollnt 
to Xinety Dollars ($00.00) per year. 
However nlthoug-h R('ction 80 of Chap
ter 148 of the Session Laws of 19R1 pro
"ides tha t the count~' superintendent of 
schools shall prepare and submit a hud
get to the hoard of county commiR
sioners equal to Ninety l)()llars ($90.
(0) for each student whose attendanC'c 
outside of his county has been autho
rized. ~'ou will note tha t this section 
was changed by 'Section 3 of Chapter 
178 of the Hl3R La\"s so that the count~' 
superintendent iR authorized to prepar{' 
a hudg-et equal to only Sixty-five Dol
lars ($65.00) for each student who at
tends high school outside his county. 
Xothing is done about repealing Sec
tion 82. Laws of 1931. reducing or oth
erwise affecting the payment of Fift~' 
Cents (5Oc) per day for such stUdents. 
"That effect has Section 8 of Chapter 
178, Laws of 1933, upon that section?" 

Assuming that both section 82, Chap
ter 148. Laws of 1931. and Section S. 
Chaptei' 178, Laws of 1933, are consti
tutional we believe that the board is 
limited to a sum equal to $65.00 per 
~'ear per student and that a greater 
amount cannot be paid. 

If the two acts be' deemed in irrecon
cilahle conflict then the later act mURt 
control. Since the later act does not 
eXI}ressly repeal the earlier, and since 
repeals by implication are not favored 
and since the acts may not necessarily 
be irreconcilable, it is our duty to try 
to give some effect to both of them. 

It is not unreasonable to assume that 
the 1933 law is only intended for guid
ance in making the hudget and was not 
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intended to repeal our laws except 
where the two could 1I0t he harmonized. "re do not think it means that any 
more than $65.00 may be allowed for 
any student but that it means that an 
a~gregate amount pqual to $65.00 for 
('ach stmlent could be hudgeter\ and 
that the entire a~~regate amount could 
be used even though some of the stu
dents might drop out durin~ the ("our;;p 
of the year. 

Possibly, also, the board might pay 
fifty cents per student -per da~' for 
('ach day in attendance but after it had 
reached the aggregate sum equal to 
$65.00 per. student it could not pay 
more without violating the budget act. 

Opinion No. 243 

County Commissioners-Grasshopper 
Extermination-Budget. 

HELD: In making up the county hud
get, under the pro,-isions of the Rnl]~et 
Act, the board of county commissioners 
may include therein the IH'ohable cost 
of exterminating grasshoppers in agri
cultural areas during the fiscal ypar 
and make a tax levy accordingly. If 
this is not done or if the amount raiser] 
is inadequate. the board may rlf'al with 
the situa tion hy decla rin)! a puhlie 
emergency. 

.T une In. 1933. 

You call our attention to the fact that 
grasshoppel's in large numhers ha "e in
"aded agricultural districts in some of 
the northern tier of counties of the state 
and 'lire causing gra "e damage to grow
ing crops and grass, and ask for advice 
as to the hest way to meet the Hitua
tion. 

It appears that -the state has little. 
if any, money availahle for the destrue
tion of insect pests, and tha t the Con
gress recently failed to make an appro
priation for the purpose. The counties 
nffected are. as a consequence, thl'own 
hugely on their own resources. 

Under the provisions of Section 4501. 
Ilevised Codes l!l21. the board of coun
t~' commissioners of any county may 
appoint some suitahle person or persons 
acting under the direction of the state 
entomologiSt, to poison or otherwise de
stroy grasshoppel'S, and in order to do 
so he, or they, may enter upon any 

fnrm, railroad right of way, groundi". or 
premises infested with them. 

Under the provisions of Section 450:~, 
id., as amended by Section 2, Chapter 
25, Laws of 1923, the board of county 
commissioners is 11 uthorizC{\ to pur
('hase quantities of poison for use in 
the extermination of grasshoppers and 
other insect pests. In making up the 
county budget under the pro\'isions of 
Chapter 148, IJaw3 of 1!)29. the board of 
eounty commissioners may include 
therein the probable cost of extermi
nating grasshoppers in agricultural 
areas during the fiscal year nnd make 
a tax levy accordingly. 

Should there be none mnde or should 
the amount raised prove inndequate, it 
is our "iew that the hoard may denl 
with the situation by declaring a puhlic 
emergency under the authority given by 
Section 6 of said Chapter 148. In that 
wa~- -the fund can he replenishel] or 
('relitI'll and the work of Ilf'strnction go 
forwa I'd to i"uccei"S. 

Opinion No. 244 

High Schools-Pupils-Transportation 
-County High Schools-County 

Commissioners. 

HELD: The county high school board 
has the power to contract for trans
porting pupils subject to the supervis
ory powers of the hOll rd of county eom
missioners sitting as the hoa I'd of 11I1I\g
pt supervisors. 

June 20, 193R. 

You request an OI)inion from this of
fiee as to who has the authority to let 
the contract for transporting IlUpils to 
high schools, the district where the 
pupils reside, the district where the 
pupils attend schools or the county 
('ommissioners. 

The hoard of county eommissioneri" 
is the board of budget supervisors (Set!. 
2 Chapter 146, Laws of 11l31) , nllli ha~ 
the power to ·'eliminate." '·increase." 
"ehange" or "I'educe" nn~' item of any 
budget. (Sec. 13, Chapter 178, Laws of 
1U33, Opinions of Attorney General. 
Vol. 10, p. 3.'18.) 

The Board of 'l'rustees of County 
High Schools is crea ted by Section 3. 
Chaptel' 148, Laws of 1931, and is com
posed of the County Snperintendent and 

cu1046
Text Box

cu1046
Text Box




