OPI~IOXS

Ol!' 'l'HE

Opinion No. 233

Ta..xcs-Paymcnt of-County Tt'easUI'ct'
-Irrigation Districts.
HETJD: It is not lllwful for a county
trl'asnrer to accept payment of iI'rigntion til xes without requiring' pll~'ment
of the stll te 11m] county tIlXPS.

.Tune 6. 193::1.
It appears from your opinion. a

('op~'

of which you kindly mailer] ns. that
the county treasurer of Phillips County
propounded to you the following question: "Is it lawful for me IlS county
treasurer to accept pll~'ment of il'l;gation taxes without requiring payment
of the s/1ate and count.\· tllxes?" It further appears from your opinion thn t
~'()n answered the question in the negative. You now wish us to confinn, if
we may, the view yon expressed to the
('ounty treasurer. pa rticularly as you
ha ye been subjecterl to much criticism
on account thereof.
After due consideration, we entirel~
agree with the position you took in the
matter. The last sentence of Section
7240, Revised Codes of ~Iontana 1921.
on which you evidently largely relied.
provides that "the county treasurer of
each county shall collect such taxes or
assessments (against in;gation dis·
tricts) at the same time and in the
same manner as county and state
taxes." But Section 1 of Chapter 71,
Laws of 1923, is still stronger. It reads
as follo\ys:
"It shall be the duty of the County
Treasurer of each count~- in which any
i rriga tion 01' drainage district is located, in whole or in part, to collect
and receipt for all taxes and assessments, levied by any snch distriet, in
the same manner and at the same
time, and on the same receipt, as is
required in the collection of taxes
npon real estate for county purposes.
Snch county treasurer shall not collect
or receive or receipt for any taxes or
assessments le\'ied for county purposes
upon real estu te situnted wholly or in
Il:Irt within any in;gation or drninage
district upon which an assessment for
the purposes of such irrigation or
drainage has been IC\-ied, unless the
said assessment leded for snch irriga,
tion or drainage district PUl'poses be
paid at the same time."
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Language could not be plainer than
that. It lea "es no room for construc'
tion. All taxes le,'ied against the land
must be paid at the same time. \'ire
may add here that general taxes are
equal, if not superior, in dignity to inig'ation di;;;trict taxes or assessments.
(State v. Board, 89 Mont. 37.)
In the case of Moore y. Gas Securities Co., 278 Fed. 111, whiCh il1'l'olved
a question like that before us, the (,'11'cuit Court of Appeals of the Eighth
Circuit held that a county treasurer
may not lawfully demand, receive and
receipt for all other .taxes against the
lands, leaving district taxes uncollected.
(Booth Y. Clarke, 244 Pac. 1~)9, dis. op.
Julien Y. Ainsworth, 27 Kan. 446,)
The law eon templates that taxes shall
he paid in full as they fall due. They
cannot be paid piecemeal. (Gray v.
Boundary County, 2nO Pac. 3!)9; 61 C.
.T. 965; 3 Cooley on Taxation, 8'ee.
1253).
In conclusion, we think the law
should be obeyed hy all officers. Any
attempt at e,'asion thereof would only
lead to dangerous consequences.
NOTE: Chapter 71, Laws of 192.3,
supra, was amended by Chapter 73,
Laws of 11)35, to permit payment of
Irrigation District taxes "ithout payIllent of other taxes on the same real
estate.

Opinion No. 234
Nepotism-Schools-TeacheI's.
HELD: The Nepotism Act applies to
school districts and the appointment
of school teachers.
June 8, 1933.
You ha ye requested IllY opinion on
the question whether the Nepotism Act,
Chapter 12, Laws of In::!3, applies to
school boards and teachers. You have
questioned its application on the
ground thn t the act uses the word "appoint" and therefore does not apply to
the "hiring" of school teachers.
'Vhile it is true that teachers are
hired or employed, such hiring or employment between the bonn] and the
teacher results from the appointment
to the position. which is the act of the
board. This distinction is recognized
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by the authorities as appears from Section 287 in 56 C. J. 377: "Selection, Appointment, or Election - Definitions.
Appointment to a position as teacher or
principal or superintendent in the public school system is the act of the officer or board, upon whom that duty
rests, assigning a particular person to
that service or office. 'When the act is
that of a board. it is referred to generally as an election. Employment has
reference to the agreement between
board and appointee for the latter's
sen-ices, resulting from the appointlIlent or election to the position."
The word "app6int" is quite generally
used in connection with the selection
of teachers. See 56 C. J. 377, Section
237 and notes, as well as the following
sections. The word "appoint" is defined ill 4 C. .T. 1402 as follows: "APPOIXT. To allot, set apart, or designa te; to choose or select: to nominate
or authorita tively assign." 'Vebster's
Xew International Dictionar~-, the New
Standard Dictionary, and the New CentUl'~- Dictionary all define the word
"appoint" as meaning to assign, to
designate, set apart, allot, to fix upon.
select, etc.
It is 'true that the word "appoint" is
used in connection with the appointlJIent to an office but as apppars from
Corpus Juris and the dictionaries above
cited, the general use of the word is
not so limited and we do not believe
the legislature intended to use it in
such a limited meaning. It will be ob~erved that in both Sections 1 and 2
of the Act, the phrase "appoint to any
position" is used. If the legislature intended to use the word "appoint" in a
narrow, technical meaning, referring to
offices only, it certainly would have
used the word "office" in the above
phrase in place of the word "position,"
which is by no means synonymous with
the word "office." Words in common
use are to be given their natural, plain,
ordinary an (i commonly understood
meaning. (59 C . .T. 975). The intention
of the legislature no doubt was to stop
political patronage by reason of relationship and certainly political patronage has a hroader significance than
lIlere appOintment to office.
It is interesting to note in this connection that the legislature in Chapter
87, IAlWS of 1927, passed an act entitled: "An Act • • * Relating to the

Tenure of Office of Tea~heJ's." I also
call attention to Section 10710: "Construction 'of the Penal Code. The rule
of the COllllllon law, that penal statutes
a re to be strictl~· construed, has no application ·to this code. All its provisions are to be construed according to
the' fair import of their terms, with
a view to effect its object and to promote justice."
It is therefore my opinion that the
Xepotism Act applies to the appointment and hiring of ,,("hool teachers.

Opinion No. 235
Schools--School Dist·ricts-FundsWa ....ants.
HELD: Unless it is neces~a ry to keep
the schools opera ting-. a SChool district
is not justified in setting aside school
funds to operate schools from July to
December out of the tax collections
made.in May instead of allplying such
funds to take up outstanrling warrants
of the school distric.!.
May 29, 1933.
You request m~' opinion relatiye' to
school districts sett.ing 1Uside school
funds to operate schools from .Tuly
until December out of the tax collections made in May instead of applying
such funds to take up outstanding warrants of the school district.
The treasurer is authorized to register school warrants only when there
are no funds in the district to pay them.
and the law contemplates that such registered warrants will be called for payment as soon as funds are available ill
that fund and in the order of the registration of the warrants. (56 C. J.
568 and cases cited, and code provisions.) 'Ve find no prodsion in Chapter 160. Laws of 1933, that justifies
a different method of handling.
If the :\Iay tax collections placed ill
a resen'e fund are used for ordinary
school pm"poses, such as teachers' salaries and other operating expenses, we
we can see 110 reason why such action
would not be an unfair and unreasonahle discrimination against those holding outstanding warrants issued for
the sallie class of expenses. It is the
uniform practice to call for payment
warrants issued against a particular

