
OPI~IONS OF THE ATTORNEY GENERAL 159 

dealers buying eggs for re-sale and deal­
t'rs hu~-inJ.: eggs for re-sale at whole­
~ale. the fee for the former being $5.00 
and for the latter $20.00. Section 2 
proyides: "All license fees shall be re­
mitted to the Department of AJ.:ricul­
ture. Dairy Division, who shall (}is­
hurse them for the enforcement of this 
Act as provided in Section 10." Section 
10. to which you call attention, reads 
as follows: "It shall be the duty of the 
r.ommissioner of Agriculture to enforce 
the provi~ions of this Act and to make 
sueh rules and regulations as ma~' he 
necessary for the enforcement of this 
Act." 

As~umin.~ that the legi"la ture has the 
110wer to confer upon the Commissioner 
of AJ.:rieulture t.he authority to make 
the charJ.:e which you 11:1\'e stated in 
~'our question. it is evident that such 
power ii; not expressly conferred. The 
fjuestion ari;;es whether such authority 
may he implied from the lanJ.:uage used. 
Jll'i1smuch ns the legislature hns ex­
pressly pro\'ided th!lt the license fees 
slmll be remitted to the Department of 
Agriculture. Dairy Division, who shnll 
(lisburse them for the enforcement of 
the Act. and has thereby provided n 
fund for the enforcement of the Act. it 
excludes the idea of conferring upon the 
Commissioner of Agriculture the power 
of mnking additional charges. 'In other 
words, from the langunge used there is 
no clear purpose on the part of the 
legislature to grant such power to the 
Commissioner of Agriculture. The power 
to make rules and regulations as used 
in this Act, does not necessarily imply 
the power to collect a fee from egJ.: 
dealers but rather the power to make 
"uch reasonable orders, rules and reg­
ulations ns will obtain uniformity and 
fnimess, or some other necessary re­
fjuiremell't in the enforcement of the 
Act. 

'.rhe power to le\-y a chnrge should 
not be inferred unless the intention of 
the legislature is clearly shown. In 5n 
C. J. 1106, it is said: "The powers 
J.:iven by n stntute to subordinate local 
a uthorities are strictly construed, and 
every reasonnble doubt as to the exi"t­
ence of a particular power is resoh'ed 
against its existence. Statutes passed 
in the exercise of the polic.'C power of 
the state should be strictly construed, 
• :cr *." 

The power of the legislature to con-

fer such authority upon the Commis­
sioner of Agriculture might well be 
questioned but it is not necessary to 
consider the same. See 12 C. .J. 011, 
Section 420, as well as several consti­
tutional provisions. 

Opinion No. 228 

Schools-High Schools-Warrants 
-Taxes. 

HELD: Section 1012 and 1203, R 
C. 1\1. 1921, apply to High Schools. 

May 29, 1033. 
You request the opinion of this office 

as to whether Section 1012, R U. 1\1. 
1!)21, as amended by Chap. 162, Laws 
of 1933, and 1203 R. C. M. 1921 !lS 
amended by Chap. 179, Laws of 1033, 
applies to high schools. 

Title of Chapter 148, Laws of 1931, 
provides: 

"An Act to Establish a Uniform Code 
of Laws Relative to High Schools as 
a Part of the Public School System 
•• *" 

amI Section 110, page 387, a part of 
Chapter 148, Laws of 1931, provides 
that the general school laws shall lIe 
applicable in any case in \vhich pro­
vision is not made by said Chapter 148. 

It is therefore our opinion that Sec­
tions 1012 and 1203, relating to school 
warmnts and to special school taxes, 
apply to high schools. 

Opinion No. 229 

Sheliff's Sale-Real Pl'Opel"ty-Title 
-Ta .. "ation-County Assessors. 

HELD: Title to real property passes 
to thc purchaser upon sheriff's sale 
and hence such property should there­
after be assessed in the name of the 
pnrchaser. 

June 2, 1933. 
You have submitted the question 

whether real property sold at sheriff's 
sale on August 20, 1932, should be as­
sessed for the year 1933 in the name of 
the llUrchaser holding the sheriff's cer­
tificate of sale, or whether it should 
be assessed in the name of the judg­
ment debtor. 
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You hnn' suhmitted a copy of your 
opinion gh'en to ~'our count~' assessor 
in whkh YOU hold that the sheriff's 
sale did m;t pnss title to the purchaser 
hut merely gan' him a lien upon the 
property: that the title will stand in 
the nn me of the judgment dehtor. n nd 
that therefore the property should he 
nssessed in the name of said judgment 
debtor unless under the prodsions of 
Chapter 98, Lnws of 1931, it is exempt. 

I nm unable to agree with YOUI' opin­
ion. Your premise that the title to the' 
real propert~' did not pass hy the sher­
iff';; sa Ie. is not true and thereforp 
YOUI' C'onclusion is erroneous. Rection 
!l441 , R. ('. :\1. 1921. proyides: "Upon a 
~nle of renl property, the pUl'cl1a~er is 
substituted to and acquires the right. 
title. interest, nnd claim of the judg­
ment dehtor thereto" • '"." 

There ha,'e been a number of ded­
sions of our S'upreme Court interpret­
ing this section. In Citizens National 
Rnnk y. "Testern L, & B. Co .. 64 :1Ilont. 
40, 20R Pac. R!l3. the late JustiC'e Hollo, 
way cited n numher of cases bearing on 
this question. and on page 46 said: 
"TIllder section 9441. Revispd Codes of 
l!l21. the purchnser at an execution or 
fOl'ecloSUl'e sa Ie is substituted to a))(l 
acquires the right, title and interest of 
the jlHlgment dehtor in the property 
sold (Hnmilton y, Hamilton, 51 Mont. 
50!). 154 Pac. 717: Banking Corpol'l1tion 
", Hein, 52 ~Iont. 238. 156 Pac. 1085: 
Power )ie'I'C'antile CO. Y. )loore )Ier, 
C'Hntile Co .. 55 ~lont. 401, 177 PHC. 4Ofl). 
lea "ing in the judgment dehtor only the 
ha re righ t to redeem ()lcQuepne~' Y. 
'l'oomey. 36 Mont. 282. 122 Am. St. Rep. 
358, 13 Ann. Cas. 316. !l2 Pac. 561). and 
the certificate of sale issued by the 
sheriff is n conyeyance within the 
meaning of the Recording Act (Duff 
Y. Ramlnl!. 116 Cal. 226, 58 Am. St. 
Rep. 158, 48 Pnc. 66). These principles 
are now settled beyond controversy." 

In Bnnking Corporation of ~iontalla 
v. Hein, 52 ~iont. 238, 156 Pac. 1085. 
the Supreme Court had occasion to dis­
tinguish between the equity of redemp­
tion and the statutory right of redemp­
tion, and on page 241, the court said: 
"On the other hand, the right of re­
demption arises only upon a sale, and 
('xists for the period fixed by law. It 
is not property in any sense of the 
term, hut a bare personal prh'ilege." 

There have been a number of later 
decisions in this st·ate. See 'Villard et 
al. v. Campbell, 91 Mont. 493, page 500 
of the ~fontana Report; Lepper v. Home 
Ranch Co., et al., 90 Mont. il58, 4 PaC'. 
(2d) 722. and the cases cited bv the 
e-ourt on page 565: Swanberg Y. SChac· 
fe'r. et a I., &'3 )lont, 16, 289 Pac. 561. 
and other Montana cases: see also 42 
C. ,T. 352. Section 2080, and 61 C .. T. 
212. 

Since the pure-haser at sheriff's sale 
acquired the title (lwing a defeasible 
title suhject to the right of redemp­
tion). it follows that the real property 
purchased h~' him should be assessed 
in his name. It is therefore unneces' 
~a ry to consider the question whether 
the property would he exempt from 
taxntion if title remained in the judg­
ment debtor. 

Opinion No. 230 

High Schools-Wart'ants-Funding 
Bonds. 

HJ'}LD: Chapter 160. Laws of If133. 
does not authorize the issuance of 
fundin~ bonds to take up high se-hool 
wan'nnts. . 

.Tune 3. In::!::!. 
You ask whether or not Chapter 160. 

l.a ws of If133. will authorize the issu­
ance of funding bonds to take up high 
school warrants. 

1 would advise you that from an ex­
amination of said Chapter 160, it ap, 
pears that the same is limited to war­
l~lllts of school districts. The issuance 
of bonds for county high schools is 
C'm'ered by entirely different proviSions 
of our statutes, and it is my opinion 
that this law was intended to coyer and 
apply solely to school districts in the 
ordinary sense. It is not intended nor 
construed so as to permit the issuing 
of funding bonds to take up warrants 
of district lligh schools. 

Opinion No. 231 

County Printing-Supplies-Statutes 
-Constl'Uction. 

HELD: Chapter 8, Laws of 1933, per­
taining to county supplies exceeding 
$500.00 and requiring publication of 
notice and letting to lowest bidder, does 
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