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is purely statutory. As no pro"ision has
been Illadc for such appointillent by a
justice of the peace. he is without authority to Illake such an appointillent.
May 31, 1933.
You request illY opinion on the authority of a justice court to Illake an
order appointing counsel for an indig-ent defendant and providing payment
of counsel fee by the state.
The right of an indigent in district
court to have the court appoint counsel
and to have saille paid by the sta te is
fixed by statute. (R. C. 11886-11887.) A
defendant is guaranteed the right to
counsel by the Constitution, Sec. 16,
Art. 3. There is no statute authorizing
the appointillent of an attorney by a
justice of the peace or magistrate.
"At COillillon law a prisoner was not
cntitled to appear by counsel at all : and
the provision in our constitution. which
g-ave him permission to be assisted by
counsel in his defense. was only intended to abrogate that established doctrine
of the COillillon law, or, at farthest, to
110 more than }ay a predicate for rightful legislation as to compensation in
snch cases, and indeed, in some States,
the legisla ture has not only made it
the duty of the court to a~sign counsel
for indigent prisoners, but have fixed
either the mode or aIllollllt of compensation for their services."-Johnston v.
Lewis and Clark County, 2 Mont. 159,
161. It has been held that the right
to have counsel appointed by the court
is dependant on SD<'ltute. "The court of
Sessions was not bound to assign counsel for the prisoner. He seeIllS, however.
to have had counsel to defend him in the
District Court."-People v. Moice, 15
Cal. 330, 331. "Probably e,-erywhere in
capital cases, and in some of the States
in cases not capital, counsel will be assigned even to poor persons unable to
pay."-Bishop, "Criminal Procedure,"
il04.

This matter was discussed in the case
of Houk v. Board of Commissioners, 41
N. E. 1068, from which case we would
quote as follows:
"It is also true that it.is the right
of a person accused of a crime to bl'
heard by counsel, and this right is
guaranteed by the federal and state
eonstitutions. (Const. U. S., Amend. 6;
Const. Indiana, art 1, sec. 21). But the

accused has no right guarantee(1 to
him by the constitution tha t his counsel shall be furnished at the expcnse
of the public or of the county."
"The general rule is that where a
power is granted to do a particular
thing, the grant (~arries with it the
power to do all the incidental Illatters
necessary to attain the ends sought.
'l'he power to appoint carries with it
the 'power to make the allowances. As
a justice of the peace has no power
to make allowance, he ought not ttl
ha'-e the power to make the appointmen t."
I therefore conclude that the right
of a court to appoint counsel for an
indigent defendant is purel~' statutory
and that, as no prOvision has been
made for such appointment by a justice of the peace in our statutes, he is
without authority to make such nn
ll])]loin tmen t.

Opinion No, 227
Commissionm' of Agriculture, Power of
-Eggs, Inspection of-Rules
and Regulations,
HELD: 'V!here the le~islature remitted license fees to Department of
Agriculture with power to disburse
same for enforcement of egg-grading
law, the grnnting of the power to the
Commissioner of Agriculture to Illake
such rules and regulations as may b('
necessary to enforce the aet does not
grant power to levy a charge against
dealers for enforcement purposes.
June 1, 1933.
You have submitted the following:
"Would it be permissible for the Commissioner of Agriculture to definitely
stnte in a regulation the cha rge of fi ve
cents, or three cents, per case for the
inspection of eggs'!" You have called
:1 ttention to Section 10 of Chapter lSD,
Laws of 1!)31, and state that the licensp
fees do not brin~ in enough money to
pl'operly enforce the act. You ha ,-c
stated further that some of the denlel's
have suggested that they would be willing to pay a certain tax, say 5c per case.
fOl' nil the eggs handled by them for the
purpose of raising revenue to put on
inspectors enough to enforce the act.
Section 1 of Chapter IS\), Laws of
1931, provides cert'Hin licellse fees for
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dealers buying eggs for re-sale and dealt'rs hu~-inJ.: eggs for re-sale at whole~ale. the fee for the former being $5.00
and for the latter $20.00. Section 2
proyides: "All license fees shall be remitted to the Department of AJ.:riculture. Dairy Division, who shall (}ishurse them for the enforcement of this
Act as provided in Section 10." Section
10. to which you call attention, reads
as follows: "It shall be the duty of the
r.ommissioner of Agriculture to enforce
the provi~ions of this Act and to make
sueh rules and regulations as ma~' he
necessary for the enforcement of this
Act."
As~umin.~ that the legi"la ture has the
110wer to confer upon the Commissioner
of AJ.:rieulture t.he authority to make
the charJ.:e which you 11:1\'e stated in
~'our question. it is evident that such
power ii; not expressly conferred. The
fjuestion ari;;es whether such authority
may he implied from the lanJ.:uage used.
Jll'i1smuch ns the legislature hns expressly pro\'ided th!lt the license fees
slmll be remitted to the Department of
Agriculture. Dairy Division, who shnll
(lisburse them for the enforcement of
the Act. and has thereby provided n
fund for the enforcement of the Act. it
excludes the idea of conferring upon the
Commissioner of Agriculture the power
of mnking additional charges. 'In other
words, from the langunge used there is
no clear purpose on the part of the
legislature to grant such power to the
Commissioner of Agriculture. The power
to make rules and regulations as used
in this Act, does not necessarily imply
the power to collect a fee from egJ.:
dealers but rather the power to make
"uch reasonable orders, rules and regulations ns will obtain uniformity and
fnimess, or some other necessary refjuiremell't in the enforcement of the
Act.
'.rhe power to le\-y a chnrge should
not be inferred unless the intention of
the legislature is clearly shown. In 5n
C. J. 1106, it is said: "The powers
J.:iven by n stntute to subordinate local
a uthorities are strictly construed, and
every reasonnble doubt as to the exi"tence of a particular power is resoh'ed
against its existence. Statutes passed
in the exercise of the polic.'C power of
the state should be strictly construed,
•
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fer such authority upon the Commissioner of Agriculture might well be
questioned but it is not necessary to
consider the same. See 12 C. .J. 011,
Section 420, as well as several constitutional provisions.
Opinion No. 228
Schools-High Schools-Warrants
-Taxes.
HELD: Section 1012 and 1203, R
C. 1\1. 1921, apply to High Schools.
May 29, 1033.
You request the opinion of this office
as to whether Section 1012, R U. 1\1.
1!)21, as amended by Chap. 162, Laws
of 1933, and 1203 R. C. M. 1921 !lS
amended by Chap. 179, Laws of 1033,
applies to high schools.
Title of Chapter 148, Laws of 1931,
provides:
"An Act to Establish a Uniform Code
of Laws Relative to High Schools as
a Part of the Public School System
•• *"
amI Section 110, page 387, a part of
Chapter 148, Laws of 1931, provides
that the general school laws shall lIe
applicable in any case in \vhich provision is not made by said Chapter 148.
It is therefore our opinion that Sections 1012 and 1203, relating to school
warmnts and to special school taxes,
apply to high schools.

Opinion No. 229
Sheliff's Sale-Real Pl'Opel"ty-Title
-Ta."ation-County Assessors.
HELD: Title to real property passes
to thc purchaser upon sheriff's sale
and hence such property should thereafter be assessed in the name of the
pnrchaser.
June 2, 1933.
You have submitted the question
whether real property sold at sheriff's
sale on August 20, 1932, should be assessed for the year 1933 in the name of
the llUrchaser holding the sheriff's certificate of sale, or whether it should
be assessed in the name of the judgment debtor.

