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The legislature, in anticipation, perhaps, of an unfayorahle ruling on the
part of the Supreme Court, attempted
to dispose of these and similar taxes
heretofore paid through the passage of
Chapter 134, Laws of 1933.
But the State TreasUl'er placed the
money in question in the "Protested
Tax Fund" and it is still there. TIl{'
money was and is a trust fund am}
the right of the ·plaintiff thereto became, under the circumstances. a vested
right, which the legislature could not
disturb, at least as early as the entering of the judgment on .July 5, 1932.
by the District Court. It is our view.
therefore. that the money has never
found its way into the general fun<1
of the state or into the "common school
income and interest fund," but is stili
in the hands of the State Treasurer,
and that notwithstanding Section 10 of
Article XII of the Constitution he has
the power, and it is his duty to return
it to the owner. (Kittridge v. Boyd, 18
Pac. (2d) 563, rehearing denied 20
Pac. (2d) 811; McCullough v. Commonwealth. 172 U. S. 102, 43 L. Ed. 382;
Atchison, Topeka & Santa Fe v. O'Connor, 22:~ U. S. 280. 56 L. Ed. 436:
Scottish Union etc., CO. Y. Herriott. 80
N. W. 665: Wiard Y. Love County. 253
U. S. 17, 64 L. Ed. 751; DuBois v.
Board of Commissioners, 37 N. E. 1056:
Champlain Realty CO. Y. Town of Battleboro, 121 Atl. 580: Board of Education ,'. Thurman, 247 Pac. 996: American Mills Co. v. Fifer, 146 N, K 870:
Ocean Grove, etc., Assn, y, Bradley
·Beach, 103 Atl. 812; Pearl River County v. I.Alcey Lumber Co" 86 8'0. 755:
German Alliance Ins. Co. v, Van Cleave.
HI N. E. 94: Ettor ". City of Tacoma,
228 U, S. 148, 57 L. Ed. 773; International Paper Co, ". Burrill. 260 Fed.
fl64; 61 C. J. 984; 6 R. C. IJ. 319; 1
Cooler on Taxation, Sec. 134.)
It has been suggested that the Fruit
Growers Express Company should file
a claim for the amount of the judgment
with the State Board of Examiners
hefore requesting affirmative action on
the part of the State Treasurer. 'I'hat
mar be done with propriet~', but it is
not necessary,

clerk of the court for the filing of papers on the transfer of guardianship
proceedings.

Opinion No, 224
Clerk of Court-Guardianship Proceedings-Fee on Transfer of Proceedings.
HELD: No fee need be paid to the

Justice of the Pe-.we-Attol'lley for
Indigent Defendant, Appointment of.

May 31, 19.'33.
You ask for an opinion as to whether
or not It fee shall be charged by a clerk
of court, and if so what fee, on the
transfer of guardianship procPedings.
(Chapter 21 of the 1933 Session Laws.)
Tn such a case, petitioners ha'-e already paid a fee in the county whef(>
the papers were originally filed. 'l'h('
law does not require specifically the
payment of any other fee on the tram;fer of papers to a second county.
I therefore conclude tha t no fee nel'<l
be paid to the clerk of court of tIl('
county to which such papers II re transferred.
Opinion No. 225
Fish amI Game-Licenses-Aliens
-Japanese.
HELD: A resident fishing license
may not issue to an alien .Japllnf'se.
inl'ligihle to citizenship.
i\lay 31. 1933.
You request my opinion on the right
of an alien Japanese, ineligible to citi7.enship, to secnre a re~iderit fishing license.
The law appears to be plain that
such a license cannot issue. Sec. 3685,
R. C, 1\1. 1921, provides in part: .. * * *
said applicant, if an alien, resident or
non-resident, shall pay to the officer
* * *" said fees for licenses described
in that paragraph. As the language is
certain and definite, that paragraph
must control. and an alien must comply with its i)roYisions lind IIOt the prodsions in relation to resident licenses,
which ;provisions Illso state that they
apply to "said applicant if a !'esident
of the State of l\lontana and a citizen
of the United States."
The fee required from aliens and not
the fee required from resi<1ellt citizens
must therefore control in this case.
Opinion No. 226

HI~LD: The right of a court to appoint counsel for an indigent defendant

